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It makes a big difference whether you spell it with a 
capital or a lower-case initial. And if it happens to be 
the name of a newspaper, you are especially careful to 
use a capital “S.” 

For the same reason, we earnestly request you to use an 
upper-case ““C”’ whenever you have occasion to mention 
Coca-Cola by its friendly abbreviation, Coke. A small 
“*c” changes the meaning completely. 


And there’s another reason why we ask your co-operation. 
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Coke and Coca-Cola (with capital initials) are our regis- 
tered trade-marks, and good practice requires the owner 
of trade-marks to protect them diligently. The upper- 
case letters on the names of our product are as important 
to us as capitalizing the first letter of your publication 
is to you. 


Coke = Coca-Cola 
Both are registered trade-marks which distinguish the 


same thing: the product of The Coca-Cola Company. 
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TOPICAL LAW REPORTS 


American Bar Association Journal 


Now... here is the improved, modern-day version of 


CCH’s long-accepted Food Drug Cosmetic Law Reports—here is 
the authoritative, continuing reporter covering this important three- 
fold field. Its scope includes complete coverage of the Federal 


Food, Drug, and Cosmetic Act, with regulations, rulings, court 
and administrative decisions, forms, and the like—plus full texts 
of other related federal laws. 


And in addition, the statutes, interpretative court decisions, and 
pertinent attorney generals’ opinions for all states with "“Cope- 
land-type” laws are carefully, helpfully reported. Relevant full 
texts, detailed explanations, and editorial comments further 

increase the all-around usefulness of the “Reports” for all con- 

cerned with the production, processing, packaging, and labeling 
of foods, drugs, devices, and cosmetics. 
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In This Issne 





Harold R. McKinnon Analyzes 
the Secret of Justice Holmes 


No one will deny that Oliver Wen- 
dell Holmes, Jr., was a great man. 
His philosophy was very bad. This 
is the paradox that Harold R. Mc- 
Kinnon undertakes to examine in 
this article that will stir up consider- 
able controversy between the follow- 
ers of natural law philosophy and the 
legal pragmatists who venerate the 
name of Holmes as they do that of no 
other Justice of the United States 
Supreme Court. A man who could 
say that he saw “no reason for at- 
tributing to man a significance dif- 
ferent in kind from that which be- 
longs to a baboon or a grain of sand,” 
is bound to be a center of disagree- 
ment. Mr. McKinnon’s critical anal- 
ysis of Justice Holmes’ tenets is pro- 
vocative and pointed. (Page 261.) 


New Legal Aid Organization 
Is Explained 


The English legal assistance plan 
and the proposal for federal health 
insurance have aroused many lawyers 
who feel that the next step may be 
the “socialization” or “nationaliza- 
tion” of the legal profession in this 
country. In this article, Orison S. 
Marden, Chairman of the Associa- 
tion’s Standing Committee on Legal 
Aid Work, points out that the surest 
way to avoid an attempt to bring 
the Bar under government control 
is to make certain that all persons in 
the United States who need legal 
advice can obtain it, regardless of 
ability to pay. He describes the Na- 
tional Legal Aid Association, newly- 
chartered in the District of Colum- 


bia, which has been established to 
assist in making legal aid available 
wherever needed. (Page 265.) 


Bruno V. Bitker Replies 

to W. D. Workman, Jr. 

Replying to an article written by 
W. D. Workman, Jr., state corre- 
spondent for the Charleston [South 
Carolina] News and Courier, Bruno 
V. Bitker of the Wisconsin Bar re- 
views the line of cases beginning with 
Nixon v. Herndon, 273 U. S. 536 
(1927) , by which the Supreme Court 
gradually held unconstitutional at- 
tempts to deprive Negroes of the 
right to participate in Democratic 
primaries in the South. Mr. Work- 
man’s article, “State Regulation of 
the Right To Vote: The Réle of the 
Supreme Court in Civil Rights”, ap- 
peared at 35 A.B.A.J. 393; May, 1949. 
(Page 270.) 


W. Jefferson Davis Attacks 

Fire Insurance Evils 

It would seem reasonable, if a 
$20,000 house is insured against “all 
loss or damage by fire”, that total 
destruction of the house should en- 
title its owner to a $20,000 settlement 
from the company that wrote the 
insurance. Unfortunately, the aver- 
age home-owner has never read the 
policy that protects him against “all 
loss or damage by fire”, and a perusal 
of the contents of some of the fine 
print in the policy might shatter his 
faith in the amount of protection for 
which he is paying premiums. W. 
Jefferson Davis of the California Bar 
calls upon the fire insurance com- 
panies to “clean house” in this stimu- 
lating article that deserves the atten- 


tion of all fire insurance _policy- 
holders, laymen as well as lawyers. 
(Page 275.) 


A Suggestion Is Made 

for Improving Bar Examinations 

What subjects should be included 
bar There are 
prebably as many different answers 


in a examination? 
to this question as there are lawyers 
in the United States. Professor James 
E. Brenner of the School of Law, 
Stanford University, points out that 
legal knowledge can be tested in a 
bar examination only if the examina- 
tion is broad enough in scope to 
provide adequate coverage; at the 
same time, if the scope is too broad, 
the student may be forced to con- 
centrate in law school on preparation 
for the bar examination at the ex- 
pense of courses that would be of 
invaluable aid to him in practice. 
Professor that a 
system of elective questions may be 
the solution to the difficult problem 


Brenner suggests 


of balancing that all bar examiners 
face. (Page 279.) 


1949 Ross Essay Describes 

Lawyers’ Réle in Society 

The 1949 Ross Essay Contest was 
won by a 29-year-old lawyer from 
Casper, Wyoming. The annual con- 
test, conducted by the American Bar 
Association, was made possible by 
the testamentary gift of the late 
Judge Erskine M. Ross of California. 
Mr. Wilkerson’s stresses the 
point that lawyers have been the 
foremen in the construction of our 
government, and that their place in 
society today should be that of coun- 
selors and advocates—as counselors, 


essay 


to advise their friends and neighbors 
and bring justice to those who are 
in trouble, doubt and distress; as ad- 
the philos- 
ophies and doctrines that express 
the aspirations of their fellow cit 
izens. (Page 289.) 
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In This Issue 





Harold R. McKinnon Analyzes 
the Secret of Justice Holmes 


No one will deny that Oliver Wen- 
dell Holmes, Jr., was a great man. 
His philosophy was very bad. This 
is the paradox that Harold R. Mc- 
Kinnon undertakes to examine in 
this article that will stir up consider- 
able controversy between the follow- 
ers of natural law philosophy and the 
legal pragmatists who venerate the 
name of Holmes as they do that of no 
other Justice of the United States 
Supreme Court. A man who could 
say that he saw “no reason for at- 
tributing to man a significance dif- 
ferent in kind from that which be- 
longs to a baboon or a grain of sand,” 
is bound to be a center of disagree- 
ment. Mr. McKinnon’s critical anal- 
ysis of Justice Holmes’ tenets is pro- 
vocative and pointed. (Page 261.) 


New Legal Aid Organization 
ls Explained 


The English legal assistance plan 
and the proposal for federal health 
insurance have aroused many lawyers 
who feel that the next step may be 
the “socialization” or “nationaliza- 
tion” of the legal profession in this 
country. In this article, Orison S. 
Marden, Chairman of the Associa- 
tion’s Standing Committee on Legal 
Aid Work, points out that the surest 
way to avoid an attempt to bring 
the Bar under government control 
is to make certain that all persons in 
the United States who need legal 
advice can obtain it, regardless of 
ability to pay. He describes the Na- 
tional Legal Aid Association, newly- 
chartered in the District of Colum- 


bia, which has been established to 
assist in making legal aid available 
wherever needed. (Page 265.) 


Bruno V. Bitker Replies 

to W. D. Workman, Jr. 

Replying to an article written by 
W. D. Workman, Jr., state corre- 
spondent for the Charleston [South 
Carolina] News and Courier, Bruno 
V. Bitker of the Wisconsin Bar re- 
views the line of cases beginning with 
Nixon v. Herndon, 273 U. S. 536 
(1927) , by which the Supreme Court 
gradually held unconstitutional at- 
tempts to deprive Negroes of the 
right to participate in Democratic 
primaries in the South. Mr. Work- 
man’s article, “State Regulation of 
the Right To Vote: The Réle of the 
Supreme Court in Civil Rights”, ap- 
peared at 35 A.B.A.]. 393; May, 1949. 
(Page 270.) 


W. Jefferson Davis Attacks 

Fire Insurance Evils 

It would seem reasonable, if a 
$20,000 house is insured against “all 
loss or damage by fire”, that total 
destruction of the house should en- 
title its owner to a $20,000 settlement 
from the company that wrote the 
insurance. Unfortunately, the aver- 
age home-owner has never read the 
policy that protects him against “all 
loss or damage by fire”, and a perusal 
of the contents of some of the fine 
print in the policy might shatter his 
faith in the amount of protection for 
which he is paying premiums. W. 
Jefferson Davis of the California Bar 
calls upon the fire insurance com- 
panies to “clean house” in this stimu- 
lating article that deserves the atten 


tion of all fire insurance policy- 
holders, laymen as well as lawyers. 
(Page 275.) 


A Suggestion Is Made 

for Improving Bar Examinations 

What subjects should be included 
in a bar e3 There are 
probably as many different answers 
to this question as there are lawyers 
in the United States. Professor James 
E. Brenner of the School of Law, 
Stanford University, points out that 
legal knowledge can be tested in a 
bar examination only if the examina- 
tion is broad 
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enough in scope to 
provide adequate coverage; at the 
same time, if the scope is too broad, 
the student may be forced to con- 
centrate in law school on preparation 
for the bar examination at the ex- 
pense of courses that would be of 
invaluable aid to him in practice. 
Professor Brenner suggests that a 
system of elective questions may be 
the solution to the difficult problem 
of balancing that all bar examiners 
face. (Page 279.) 


1949 Ross Essay Describes 

Lawyers’ Réle in Society 

The 1949 Ross Essay Contest was 
won by a 29-year-old lawyer from 
Casper, Wyoming. The annual con- 
test, conducted by the American Bar 
Association, was made possible by 
the testamentary gift of the late 
Judge Erskine M. Ross of California. 
Mr. Wilkerson’s essay 
point 


stresses the 
that lawyers have been the 
foremen in the construction of our 
government, and that their place in 
society today should be that of coun- 
selors and advocates—as counselors, 
to advise their friends and neighbors 
and bring justice to those who are 
in trouble, doubt and distress; as ad- 
formulate the _philos- 
doctrines that express 
the aspirations of their fellow cit 
izens. (Page 289.) 
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What would it cost to replace 
your records and books? 


(Files, accounts, ledgers, blueprints, 


abstracts, library, inventory, etc.) 


Based on Claim File No. 96B8785 of the Hart- 
ford Accident and Indemnity Company. On Sep- 
tember 10, the office of our warehouse was dam- 
aged by fire, resulting in a $28,000 loss to build- 
ing, machinery and equipment. This was in line 
with our estimate of value when the insurance was 
bought. However, we were certainly in for a sur- 
prise when we began to figure the cost of replacing 
blueprints, inventory records, etc.! Our first guess 
was around $5000, and this price went up every 
day until now we know that the records destroyed 
could not be replaced for $40,000. We had 
$25,000 Valuable Papers Insurance, which we 
thought more than enough, and yet this fire de- 
stroyed only a small part of our records. We ap- 
preciate very much the way Hartford handled 
this claim and the promptness with which we 
were paid. 


Most business and professional men need Valuable 
Papers Insurance. This covers replacement cost, not 
only against fire but against loss due to explosion, 
windstorm, theft and most other causes. 

Write for a sample policy or see your Hartford agent 
or insurance broker who will gladly furnish details of 
this low-cost, broad protection. In over 5000 commun- 
ities you can secure the name and address of the near- 
est Hartford agent quickly by calling Western Union 
and asking for “Operator 25”. 


HARTFORD 


ACCIDENT anp INDEMNITY 
COMPANY 
Hartford 15, Connecticut 








Hartford Fire Insurance Company 
Hartford Live Stock Insurance Company 
YEAR IN AND YEAR OUT YOU'LL DO WELL WITH THE HARTFORD 














The story of the 
world’s laws and the men 
who created them 


FROM THE TEN COMMANDMENTS 
TO THE UNITED NATIONS 


Se BOOK was born of a suggestion made 
by Wendell Willkie. He felt the need for a 
book which would tell how the law which gov- 
erns us today came into being; how it had its 
beginnings in ancient civilizations, how it de- 
veloped, what great personalities gave it shape 
and substance, and its major past and present 
problems. 

Here is a panoramic view of legal history, 
made lucid and exciting, enlivened with entertain- 
ing anecdotes from the strange and endlessly 
fascinating lore of the law and its practitioners. 
The author, a distinguished member of the New 
York bar, has been a student of law for thirty 
years. He is the author of PerRsoNAL ESTATE 
PLANNING IN A CHANGING WORLD. 

610 pages, $5.00 


THE LAW 


By RENE A. WORMSER 


Order trom your bookseller or from SIMON AND 
ScuusteEr, Dept. 45, 1230 Sixth Ave., N.Y. 20. Full re- 
tund it not delighted. Save postage by remitting now. 
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With the AUDOGRAPH your case preparation 
is said...and done! 



























@ How many times a day (and countless 
nights, too) do you put pen or pencil to 
paper ... or have a law clerk or law secre- 
tary do so... to keep abreast of the 
paper work required of your profession? 

With aupocrapPH at your elbow this be- 
comes quite unnecessary ... for the AUDO- 
GRAPH — small, compact and brilliantly 
engineered — becomes your law secretary, 
ready to record at any time — anywhere — 
the facts with which you must deal as a 
practicing attorney. 

Check these few uses-in-law of AuDo- 
GRAPH against the conventional methods 
of preparing case information, for with 
AUDOGRAPH — you say it and it’s done... 
saving time and money. 

Write or phone today to your nearest 
AUDOGRAPH dealer for specific details on 
the aupocraPH Electronic Soundwriter 
and its place in the practice of law. 

Made by The Gray Manufacturing 
Company —established 1891 — originators 
of the Telephone Pay Station. 







a (Left) The “MASTER” AUDOGRAPH: The ideal 
combination dictating and transcribing machine. 
Records on thin, lightweight, long-lasting plastic 
discs, holding up to one hour’s dictation. Will 
operate wherever electric current is available. 


Preparation of Briefs fi fe 
Abstracts of Testimony 
Client Interviews 
Recording Telephone Conversations ELECTRONIC 
Taking Depositions 
Abstracting Cases SOUNDWRITER 
e 
@ 
aa 
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Preparation of Title Reports 
General Correspondence 
coal comiiittas diltee tae, THE GRAY MANUFACTURING COMPANY, HARTFORD 1, CONNECTICUT 


AUDOGRAPH sales and service in 180 principal Send me Booklet O-4—Now We Really Get Things Donel!” 
cities of U.S.—see your Classified Telephone 
Directory. Canada: Northern Electric Co., Ltd. 
53 foreign countries: by westrex (Western 
Electric Export Corporation). 
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LAW OFFICE 
ORGANIZATION 


Due to popular demand our third 
reprinting of this pamphlet is now 
available. Price 50 cents. 


Copies may be secured 


AMERICAN BAR ASSOCIATION JOURNAL 
1140 North Dearborn Street, Chicago 10, Illinois 
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BINDER 


for your 
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$2.25 postpaid 
Check must be mailed 


with order 


AMERICAN BAR ASSOCIATION JOURNAL 


1140 North Dearborn Street, Chicago 10, Ill. 














PATENT TACTICS 
and LAW 


by Roger Sherman 
Hoar, M.A., LLB. 
Member Massachusetts, 
Wisconsin, Federal, and 
Patent Office Bars 


NEW 1950 3rd Edition 
giving completely re- 
vised rules of U. S. Pat- 
ent Office practice and “™ 

procedure. Offers detailed guidance in 
tactics and law with more than a thousand 
references to illustrative cases, many not 
readily available elsewhere. Helps in draw- 
ing up agreements when buying, selling or 
licensing a patent; points out new Federal 
Tax savings on patent royalties; tells how 
to proceed in appeals, infringements, and 
conflicting rights. 352 pages. 
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Montgomery’s 


AUDITING 


by Robert H. Mont-  & 
gomery, LLD., CPA., : 
Norman J. Lenhart, | 
CPA., and Alvin R. | 
Jennings, CPA., 
—of Lybrand, Ross Bros. 
& Montgomery 
HERE is the latest word in auditing, policy, 
procedure, ethics—the cumulative findings 
of the accounting profession. The new 7th 
Edition of an authoritative guide which has 
been standard through successive editions 
since 1912; often cited in courts of law. 
Gives recent work of accounting societies, 
effects of legislation and court decisions, 
government regulations and attitudes of 
business. 600 pages. $600 


Trust 
RECEIPTS 


by George B. McGowan 
Vice President, Corn Exchange 
Bank Trust Co., New York 

EXPLAINS functions and limitations of 
trust receipts for those promoting sound 
legislation in this field. Shows the client’s 
position when dealing with others using 
trust receipts, with possible benefits and 
obstacles. Covers title retaining instruments, 
Uniform Trust Receipts Act, decisions made 
since 1934. 198 pages. oo 


















THE VARIATIONS 
IN THEIR LEGAL 
STATUS 


MAIL COUPON TODAY 


! THE RONALD PRESS COMPANY ! 
I is East 26th St., New York 10, N. Y. 


Send me the books checked. Within 5 days 
I will remit price, plus delivery, or return 
books. (We pay delivery if check accom- 


t penies order.) q 
i (€ PATENT TACTICS & LAW, Hoor..... $7.00 § 
i C) Montgomery's AUDITING......... 6.00 i 

C) TRUST RECEIPTS, McGowon........ 4.00 y 
t POO wo owen - i 
| Firm ‘a 
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1950 AWARD OF MERIT __ | 

COMPETITION 


The 1950 Awards of Merit will be made to the State and Local 



















Bar Associations reporting the most outstanding activities, other 
than administrative or routine, initiated or reaching full develop- 


ment since September 1, 1949, 


August 15, 1950, is the final date for filing entries. Application 
forms may be secured at the Headquarters office of the American 


Bar Association, 1140 N. Dearborn Street, Chicago 10, Illinois. 








1950 ANNUAL MEETING 
Washington, D.C., September 18-22, 1950 


The Seventy-Third Annual Meeting of the American Bar Association 
and the Thirty-Second Annual Meeting of The Canadian Bar Associa- 
tion will be held jointly, in Washington, D.C., September 18 to 22, 1950. 
Further information with respect to the meetings will be published in 


forthcoming issues of the JOURNAL. 


Detailed announcement with respect to the making of hotel reserva- 
tions for members of the Association may be found in the January issue 
of the JouRNAL, at page 74. 


All space at Mayflower, Statler, Carlton and Hay-Adams Hotels exhausted. 
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Marked Copy Service 


Now Available 


Members who wish to bring particular articles 
in the Journal to the attention of non-members 
can now arrange to have marked copies of 


the Journal sent from Chicago. 


We are glad to make this service available, 
because the effectiveness of the Journal's work 
for the profession and the public depends con- 
siderably on many of its articles, editorials, 


etc., being read by non-members. 


If you send in the names and addresses and 
indicate as to each the article you wish us to 
mark for you, we shall be glad to send copies 
of the current issues, at $1.00 per copy to 
cover the special handling. If you wish copies 
sent to you for marking and mailing by you, 
they will be supplied at 50 cents per copy. 










































The master of 
cross-examination 
in action! 


MAX BD. 
TEUCER 


TRIAL LAWYER 
by ARON STEUER 


\ os Five famous cases, including the 

\ Triangle Fire and Tex Rickard morals 

} cases, summarized to reveal the in- 

aa credible skill of the man who became a 

legend in America’s courts. A biograph- 

f\ ical sketch adds to the interest of this 

\ penetrating analysis of the work of a 

great trial lawyer by his distinguished 

. son, a Justice of the N. Y. Supreme 

\ Court. 
\ 


vd 


At all booksteres, $3.50 
RANDOM HOUSE, N.Y. ; 
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| Lawyers May 
Without cost or obligation, a lawyer 
may obtain from the CT office nearest 
him all the up-to-the-minute costs or 
information he wishes relating to 
incorporation, qualification, merger, 
consolidation, withdrawal, dissolution, 
e amendment and other corporate filings , 
c in any state, any Canadian province, Cc 
T any U.S. territory or possession, T 
. ¢ ad . 
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The Corporation Trust Company 
é¥ Corporation System | 
and Associated Companies 
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You can acquire all of the law of 


MUNICIPAL CORPORATIONS 


in one compact set of only 3 volumes. 


A complete text covering every phase of 


the subject, supported by citation to all of 


the cases, state and federal. 


Over 4,500 Pages + + * 38,000 Index lines 


IT’S NEW! 


... IT’S COMPLETE! 


It’s the C. J. S. title 


Municipal Corporations 


Vols. 62, 63 and 64 


CORPUS JURIS SECUNDUM 


These three volumes, kept up to date by 
annual cumulative pocket parts, may be 


purchased separately at a moderate price. 


For Particulars Write 


THE AMERICAN LAW BOOK COMPANY 


272 Flatbush Ave. Ext. 


Brooklyn 1, New York 








x 


American Bar Association Journal 

















An Analysis 


The Secret of Mr. 





by Harold R. McKinnon ~- of the California Bar (San Francisco) 


® With the possible exception of John Marshall, Oliver Wendell Holmes, Jr., prob- 
ably has had greater influence upon American legal thought than any other member 
of the United States Supreme Court in the 161 years of its existence. Certainly 
Holmes is the best-known judge in the Court's history. Yet despite the aura of 
veneration that surrounds his name, the “Great Dissenter's’ philosophy rests upon 
a standard of values cynical enough to lead him to define truth as “the power of 
the thought to get itself accepted in the competition of the market place.’ In this 
article, Mr. McKinnon puts his finger on the weakness of Justice Holmes’ basic premises. 


He regards acceptance of Holmes’ philosophy as a symptom of the spiritual crisis 


that the world faces today. 





* Two things about Justice Oliver 
Wendell Holmes need reconciliation. 
He had a very bad philosophy. Yet 
he ranks among the greatest men of 
our time. 

His philosophy was agnostic, mate- 
rialistic, hopeless of the attainment 
of any ultimate truth, meaning or 
standard of value. As a result, it is 
fundamentally indistinguishable 
from the amoral realism of those 
regimes of force and power that are 
the scandal of the century. 

Nevertheless his rank is preémi- 
nent. Devotion to him has become a 
cult. Max Lerner, for example, says 
of him that “during the last quarter- 
century of his life he emerged as 
easily the most important legal 
philosopher of America”, and that 
he is “perhaps the most complete 
personality in the history of Ameri- 
can thought”. Judge Jerome Frank 
commends him for having put away 
“childish longings for a father- 
controlled world”, and says that in 


consequence “whatever clear vision 
of legal realities we have attained in 
this country in the past twenty-five 
years is in large measure due to him”. 
Mr. Justice Frankfurter says that he 
is Plato's “philosopher become king”, 
and that, “He, above all others, has 
given the directions of contemporary 
jurisprudence.” Mr. Justice Frank- 
furter further “He has built 
himself into the structure of our na- 
tional life. He has written himself in- 
to the slender volume of the literature 
of all times.” The late Justice Benja- 
min N. Cardozo regarded Holmes 
in similar fashion, for he called 
him “the great overlord of the law 
and its philosophy”, and said that, 
“He is today for all students of the 
law and for all students of human 
society the philosopher and the seer, 
the greatest of our age in the domain 
of jurisprudence, and one of the 
greatest of the ages.” 

Admiration of him is not limited 
to legal circles. His Olympian qual- 


says, 
/ 





Justice Holmes: 


ity has made him the hero of a suc- 
cessful play and biography; his let- 
ters are read and quoted throughout 
the country; and his very name has 
become a symbol of what is implicitly 
felt to be something characteristic 
of American life. 

To the critic, therefore, Mr. Jus- 
tice Holmes is a riddle for solution: 
a thinker who in his cosmic ap- 
praisals rejected what are the very 
foundations of our society but who 
is nevertheless honored as few other 
men of his time. 

What is the secret of the riddle? 


Holmes’ Philosophy 
Was Not Consistent 


Holmes was not a systematic philos 
opher. He scanned the universe and 
he looked for what is ultimate, and 
in that sense he philosophized. But 
he made no effort to place conclu- 
sions in rational and _ systematic 
order. He made intellectual thrusts 
here and there, like the essayist or 
poet; but there was no over-all pat- 
tern in his thinking. The results are 
an incompleteness and inconsistency 
that make it difficult to describe his 
convictions with accuracy. A mental 
attitude is clearly discernible, how- 
ever. It is the attitude of positive 
science utilized as the only valid 
method other 
words, it is antimetaphysical, skep- 


of knowledge. In 
tical and disdainful of any constants 
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The Secret of Mr. Justice Holmes 


or universals beneath the flux of 
change. 

His concept of man is an instance 
in point. When thinking coldly, he 
said, he saw “no reason for attribut- 
ing to man a significance different 
in kind from that which belongs to 
a baboon or to a grain of sand.” 
Such a creature, of course, could not 
be the subject of moral rights or 
obligations. ‘Thus Holmes said, “Our 
morality seems to me only a check 
on the ultimate domination of force, 
just as our politeness is a check on 
the impulse of every pig to put his 
feet in the trough.” At another time 
he called ethics “‘a body of imperfect 
social generalizations expressed in 
terms of emotion.” Therefore Holmes 
“I don’t believe that it is 
an absolute principle or even a hu- 
man ultimate that man always is 
an end in himself—that his dignity 
must be respected, etc. We march up 
a conscript with bayonets behind to 
die for a cause he doesn’t believe in. 
And I feel no scruples about it.” 


says, 


Human Rights 
Are Products of Law 


From this it follows that man has 
no rights that are antecedent to the 
authority of the state. Human rights 
are inventions to account for the 
legal rules imposed upon us_ by 
society. That is, society decrees that 
we do certain things arid abstain 
from certain things if we would re- 
main free. Believing this, Holmes 
said, “I not only accept the rules but 
come in time to accept them with 
sympathy and emotional affirmation 
and begin to talk about duties and 
rights.” But a “right” itself is an 
“empty substratum” by which we 
pretend to account for the fact of 
legal coercion. It is “only the hypos- 
tasis of a prophecy—the imagination 
of a substance supporting the fact 
that the public force will be brought 
to bear upon those who do things 
said to contravene it.” Holmes con- 
ceded that a man will fight for his 
rights, but, he said, “that does not 
seem to me the same thing as the 
supposed a priori discernment of a 
duty or the assertion of a pre-existing 
right. A dog will fight for his bone.” 
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Commenting upon this, Mr. Lerner 
says, “We have here the behavioristic 
definition of law, squeezing it dry 
of all morality and sentiment. . . .” 
And in describing Holmes’ doctrine 
on rights, Professor Harold Laski 
says, ‘Man may be an end to himself; 
to society, he is but a means likely 
enough to be used for purposes he 
may passionately deny.” 


Ultimate Reality 
Is Force 


In such a regime, the ultimate reality 
is force. Thus Holmes said, ‘I believe 
that force, mitigated so far as may be 
by good manners, is the ultima ratio, 
and between two groups that want 
to make inconsistent kinds of world 
I see no remedy except force.” 

This leaves 
judgment or indignation, and hu- 
man contests are like dog fights. 
Consistently, therefore, Holmes said 
(of World War I), “When the Ger- 
mans in the late war disregarded 
what we called the rules of the game, 
I don’t see there was anything to be 
said except: we don’t like it and 
shall kill you if we can.” 

In Holmes’ philosophy, truth fares 
no better than morals. First, it is 
the child of force. Thus he said, 
“Truth is the majority vote of that 
nation that can lick all the others.” 
Next, it is essentially subjective and 
identifiable with the transient opin- 
ion of the crowd. Therefore he said 
that “the best test of truth is the 
power of the thought to get itself 
accepted in the competition of the 
market.” Finally, since our convic- 
tions have no objective basis, we 


no room for moral 


must accord the convictions of our 
opponents the same credit as our 
own. Accordingly, to Holmes both 
sides were right in the Civil War; 
and speaking about the fight for the 
kind of world we believe in, he said, 
“Deep-seated preferences can not be 
argued about—you can not argue a 
man into liking a glass of beer—and 
therefore, when differences are sufh- 
ciently far reaching, we try to kill 
the other man rather than let him 
have his way. But that is perfectly 
consistent with admitting that, so 
far as appears, his grounds are just 


as good as ours.”’ So with the secrets 
of philosophy; for he said that if 
a man should ask him whether ther 
was any use trying to unravel the 
history of civilization that is woven 
in the tissue of our jurisprudence, 
or trying to do any great work, either 
of speculation or of practical affairs, 
he would have to say, “I cannot 
answer him; or at least my answer is 
as little worth making for any effect 
it will have upon his wishes as if he 
asked why should | eat this, or drink 
that. You must begin by wanting to.” 
Negations such as these are sug- 
gestive of a thorough-going skep- 
ticism. And it was true of Holmes. 
. we begin,” he said, “with an 
act of faith, with deciding that we 
are not God, for if we were dream- 
ing the universe we should be God 
so far as we knew.” Moreover, “You 
never can prove that you are awake. 
By an act of faith I assume that you 
exist in the same sense that I do and 
by the same act assume that I am in 
the universe and not it in me.” There 
were some things which he held, and 
which he called “can’t helps”, but 
these were but his own preferences, 
because he said, “I regard myself as 
a cosmic ganglion—a part of an un 
imaginable and don’t venture to 
assume that my can’t helps which | 
call reason and truth are 
can’t helps.” “To have doubted one’s 
own first principles,” he said, “is 
the mark of a civilized man.” 


cosmic 


Holmes’ Philosophy 
Made Him Agnostic 


With such tenets, it scarcely needs 
saying that Holmes lacked religious 
faith. His approach to religion was 
rationalist, with a deep bias against 
affirmation. As the dramatist Emmet 
Lavery puts it in the play, The Mag. 
Yankee, Holmes shouted 
“Not proved,” at the universe, and 


nificent 


the universe echoed “not proved”. 
\ clue to his antireligious attitude 
is to be found in his criticism ol 
William James. Holmes said he sus 
pected James’ philosophy was a wish 
ful construction and “that the aim 
and end of the whole business is reli: 
gious.” And on James’ death, Holmes 


wrote of him, “His reason made him 
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skeptical and his wishes led him to 
turn down the lights so as to give 
miracle a chance.” 

A touching instance of his lack of 
faith is reénacted in the play The 
After half a 
century of marriage, Holmes’ wife is 


Magnificent Yankee. 
approaching death. She shrinks from 
the idea of eternal separation from 
her husband, but his frequently ex- 
pressed agnosticism has disqualified 
him from comforting her now. Jus- 
tice Brandeis calls and Holmes leaves 


the two alone. But the substitute 
comforter is no better than his col 
league. Mrs. Holmes asks him for 


some assurance of survival, to which 
Brandeis replies that, ‘the memory 
of virtue is immortal.” “But,” replies 
the invalid, “the memory of virtue 
isn’t enough.” Brandeis acknowl- 
edges defeat in a dumb silence, and 
Holmes reappears, substituting an ar- 
tificial gaiety for the missing faith. 

In respect of religion, the late 
Morris R. Cohen said that Holmes 
remained essentially an agnostic; but 
he added that instead of a personal 
God, Holmes substituted the 


imaginable whole of reality, which 


“un- 


served equally well to teach the great 
lesson of humility”. Apart from the 
incongruity of applying the term 
“humility” 


to the state of being 


crushed by an overwhelming uni- 
verse bereft of personality, the por- 
trait is correct. Holmes felt resigned 
to fate, not called to surpass it. 
The climax of Holmes’ agnosti- 
cism is revealed in a letter written 
by him near the end of his life to 
a Chinese law student, J. C. H. Wu, 
in which Holmes said, caricaturing 
the words of Simeon when the infant 
Jesus was presented to him in the 
temple, “I bow my head, I think 
serenely, and say as I told some one 
the other day, O Cosmos—Now lettest 
thou thy ganglion dissolve in peace.” 


Holmes’ Philosophy 
Exalted Courage 


The question then remains, what is 
life worth? For lack of convictions, 
for lack of truth, for lack of morals 
and of faith, what supplies the mean- 
ing of life, what gives a motive for 
going on? 


In his answer to this question, 
Holmes touches the nethermost 
depth of unreality and inconsistency. 
In general, his doctrine proposes an 
iron cage of action for the sake of 
action, with a romantic exaltation 
of courage in the pursuit of un- 
known goals combined with a hedon- 
ist enjoyment of such creature com- 
forts as chance affords. In a speech 
before the Bar Association of Boston, 
he declared himself: “The joy of 
life is to put out one’s power in 
some natural and useful or harmless 
way. There is no other. . . . With all 
humility, I think ‘Whatsoever thy 
hand findeth to do, do it with thy 
might’ infinitely important 
than the vain attempt to love one’s 
neighbor as one’s self. . ten 
action, the use of one’s powers. As 
to use them to their height is our 
joy and duty, so it is the one end 
that justifies itself... . When it is 
said that we are too much occupied 
with the means of living to live, I 
answer that the chief worth of civili- 
zation is just that it makes the means 
of living more complex; that it calls 
for great and combined intellectual 
efforts, instead of simple, unco- 
ordinated ones, in order that the 
crowd may be fed and clothed and 
housed and moved from place to 
place. Because more complex and in- 
tense intellectual efforts mean a 
fuller and richer life. They mean 
more life. Life is an end in itself, 
and the only question as to whether 
it is worth living is whether you 
have enough of it.” 


more 


This speech drew strong criticism 
from William James, who said that 
Holmes seemed “unable to make any 
other than that one set speech which 
comes out on every occasion”, and 
he added that to make the joy of 
life systematic and to oppose it to 
other duties was to pervert it, “espe 
cially when one is a Chief Justice.” 

The same theme occurs in the con- 
clusion of Holmes’ radio speech on 
his ninetieth birthday. In this speech 
he made his often quoted reference 
to the canter of the race horse after 
it passes the finish line. He then said, 
“The canter that brings you to a 
standstill need not be only coming 


The Secret of Mr. Justice Holmes 


to rest. It cannot be while you still 
live. For to live is to function. That 
is all there is in living. 

“And so I end with a line from 
a Latin poet . . . ‘Death plucks my 
ears and says, Live—I am coming’.” 


“The Struggle for Life 
Is the Order of the World" 


The “action” theme occurs also in 
his exaltation of war and the fight- 
ing courage of the soldier. He said 
that moralists and philosophers de- 
clare that war is “wicked, foolish and 
soon to disappear’, but that for his 
own part he believed “that the strug- 
gle for life is the order of the world, 
at which it is vain to repine”, that 
man’s “destiny is battle, and he has 
to take the chances of war’, and that 
“The ideals of the past for men have 
been drawn from war, as those for 
women have been drawn from 
motherhood.” Regarding the soldier, 
he said, “I not know what is 
true. I do not know the meaning of 
the But in the midst of 
doubt, in the collapse of creeds, there 
is one thing I do not doubt, that no 
man who 


do 


universe. 


lives in the same world 
with most of us can doubt, and that 
is that the faith is true and adorable 
which leads a soldier to throw away 
his life in obedience to a blindly 
accepted duty, in a cause which he 
little understands, in a plan of cam- 
paign of which he has no notion, 
under tactics of which he does not 
see the use.” While war is horrible, 
he said, its message is “divine”, be- 
cause it leads us to discipline. Some 
such teacher we need, “that we may 
realize that our comfortable routine 
is no eternal necessity of things, but 
merely a little space of calm in the 
midst of the tempestuous untamed 
streaming of the world ...” And 
so he says, “Out of heroism grows 
faith in the worth of heroism. The 
proof comes later, and even may 
never come. Therefore I rejoice at 
every dangerous sport . . . The stu- 
dents at Heidelberg, with their 
sword-slashed faces, inspire me with 
sincere respect. I gaze with delight 
upon our poloplayers. If once in a 
while in our rough riding a neck is 
broken, I regard it, not as a waste, 
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The Secret of Mr. Justice Holmes 


but as a price well paid for the 
breeding of a race fit for headship 
and command.” 

But, as I have said, Holmes was 
not consistent. In his search for the 
meaning of life, he could descend, 
in another mood, from the romantic 
idealization of the soldier’s sacrifice 
to lower levels of satisfaction. Thus, 
in a letter to Pollock, he wrote, 
“I was repining at the thought of 
my slow progress—how few new ideas 
I had or picked up—when it occurred 
to me to think of the total of life 
and how the greater part was wholly 
absorbed in living and continuing 
life—victuals—procreation—rest and 
eternal terror. And I bid myself ac- 
cept the common lot; an adequate 
vitality would say daily: ‘God—what 
a good sleep I've had.’ ‘My eye, that 
was dinner.’ ‘Now for a rattling walk 
—’ in short, realize life as an end in 
itself. Functioning is all there is— 
only our keenest pleasure is in what 
we might call the higher sort. I 
wonder if cosmically an idea is any 
more important than the bowels.” 


Law Is the Product 
of Irresponsible Will and Force 


If we pass from Holmes’ philosophy 
of life to his idea of law, the portrait 
changes somewhat. Viewing law from 
the standpoint of its ultimate founda- 
tions, he regarded it as a product of 
irresponsible will and force,—a con- 
clusion which necessarily followed 
from the philosophy above indicated. 
Yet, on occasion he could talk of 
“substantial justice” and “fair play”, 
and as a judge, when pressed too 
far, he could place a judicial restraint 
upon legislation that violated some 
irreducible minimum of individual 
right. The difference between the 
two attitudes appeared to depend 
mainly on whether he was theorizing 
about the law in general or whether 
he was adjudicating a case. In the 
former instance, his doctrine reflected 
the raw existentialism of his philos- 
ophy of life; in the latter, he re- 
verted to traditional language of 
antecedent rightfulness and wrong- 
fulness. 

In legal theory, his utterances fol- 
low the familiar pattern. As shown, 
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Holmes viewed life as a struggle 
between hostile forces. Since the 
ultima ratio was force, the right side 
was the side which prevailed in the 
struggle. The same realism applied 
to law. He defined law as the predic- 
tion of the circumstances in which 
force will be brought to bear upon 
men through the courts, “the proph- 
ecies of what the courts will do in 
fact, and nothing more pretentious.” 
“So”, he said, “when it comes to the 
development of a corpus juris the 
ultimate question is what do the 
dominant forces of the community 
want and do they want it hard 
enough to disregard whatever in- 
hibitions may stand in the way.” 
In commenting upon this, Pro- 
fessor Harold Laski says that in his 
recognition of power in the com- 
munity Holmes was a Spinoza “pro- 
claiming that might gives to right 
its letters of credit.” Accordingly, 
Mr. Laski Holmes’ 
trine by saying, “Rights are not the 
postulates of a pre-existing frame- 
work within which law must work. 
They are the product of law, main- 


describes doc- 


tained as the possession of citizens 
because that part of the community 
which has the power to maintain 
them is prepared to fight to that end. 
Law, therefore, becomes the expres- 
sion of the will of the stronger part 
of society; and the state is the or- 
ganization of the institutions which 
give form and coherence to the 
expression so maintained.” In an- 
other place, Laski says that Holmes 
states law “in terms of an irrespon- 
sible and 
Hobbes himself would have strongly 
approved.” As a result of his philos- 


unlimited will such as 


ophy, Holmes was much more con 
cerned, said Laski, “with the ways 
of attaining ends than with the ends 
themselves.” 


Holmes Denied Existence 
of Natural Law 


To Holmes, natural law was a fiction 
which arose from the fact that cer- 
tain habits and institutions, such as 
marriage, property, respect for con- 
tractual obligations and some pro- 
tection of the person, seemed to be 
necessary elements in any society 


which from one’s point of view 
would appear to be civilized. But 
these were not the product of any 
ethical Ought. They were merely 
rules that prescribed how we must 
behave if we wished to live in so- 
ciety. “I see no a priori duty”, he 
said, ‘‘to live with others and in that 
way, but simply a statement of what 
I must do if I wish to remain alive.” 
Pollock disapproved of the attack on 
natural law because it left no ethical 
background for law. 

The legal positivism of Holmes is 
further illustrated in his doctrine of 
external standards. In that doctrine 
he complained of the confusion 
which resulted from inclusion of the 
moral element in law. His point was 
that positive law is not coextensive 
with morals; that law deals with ex- 
ternal acts rather than with motives; 
that it means the same thing to the 
bad man as to the good one; and 
that it is an actual expression of 
what the community wants, not a 
logical deduction from ideal prem- 
ises. Therefore, said Holmes, “I often 
doubt whether it would not be a 
gain if every word of moral sig: 
nificance could be banished from the 
law altogether, and other words 
adopted which should convey legal 
ideas uncolored by anything outside 
the law. We should lose the fossil 
records of a good deal of history and 
the majesty got from ethical asso- 
ciations, but by ridding ourselves 
of unnecessary 
should gain very much in the clear- 


an confusion we 
ness of our thought.” 

Holmes’ attempt at clarification 
is itself tinged with confusion. In 
the light of his philosophy, his refer- 
ence to “morals” itself is of question- 
able meaning. In his philesophy, 
morals can mean nothing more than 
what at a given time and place the 
people think is right (although that, 
of course, might be the Nazi regime) . 
True, Holmes used the language of 
morals. For example, on the issue 
of external standards, he defended 
himself against the imputation of 
cynicism, saying, “The law is the 
witness and external deposit of our 
moral life.” But in a universe which 
(Continued on page 342) 
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The National Legal Aid Association: 


The Lawyers Red Cross 


by Orison S. Marden - of the New York Bar (New York City) 


® Nearly eight persons out of every one thousand in the United States each year 


are unable to pay for the legal assistance they need. In the large cities especially 


it is difficult for the man or woman in the lower-income groups to obtain the services 


of a lawyer. The National Legal Aid Association, a nonprofit organization newly- 
established by the National Association of Legal Aid Organizations and the Standing 
Committee on Legal Aid Work of the Association, has been set up to assist local com- 


munities to meet the needs of the citizen who needs legal assistance that he cannot 
afford to pay for. Mr. Marden, the Chairman of the Association's Committee on Legal 


Aid Work, explains the new group in this article. 





® On October 13, 1949, the Recorder 
of the District of Columbia entered 
on his official records the charter of 
a new nonprofit organization, the Na- 
tional Legal Aid Association. Spon- 
sored by the now-dissolved National 
\ssociation of Legal Aid Organiza- 
tions and the Standing Committee 
on Legal Aid Work of the American 
Bar Association, the new association 
confidently expects to achieve the 
stature and prestige of such great 
national organizations as the Ameri- 
can National Red Cross. 

The objectives of the new associa- 
tion are briefly these: to encourage 
and assist the formation of new legal 
aid organizations wherever needed; 
to stimulate, develop standards and 
generally supervise the work of all 
such organizations, and to correlate 
their activities to the end that all 
persons, even if unable to pay, may 
receive sound advice in legal matters 
and skilled representation in neces- 
sary judicial or administrative pro- 
ceedings. 


The first president of the NLAA 
is Harrison Tweed of New York, 
current President of the American 
Law Institute, and long a national 
leader in legal aid work. Raynor N. 
Gardiner of Massachusetts, who has 
devoted most of his professional 
career to legal aid work as general 
counsel of the Boston Legal Aid So- 
ciety, will serve as executive vice 
president. Appropriately enough, the 
three vice presidents are, respectively, 
Harold J. Gallagher, President of the 
American Bar Association, the chair- 
man of its Committee on Legal Aid 
Work, and Reginald Heber Smith of 
Boston, legal-aid pioneer, who is now 
Director of the Survey of the Legal 
Profession. the Board 
of Directors are prominent laymen 
and leaders of the Bar throughout 
the country. 


Included on 


New Association Will Meet 
Long-Standing Need 


The new association will meet a 


long-standing need in the legal aid 


field, and, when properly staffed and 
financed, will greatly implement the 
promotional work that has been car- 
ried on by the American Bar Asso- 
ciation Committee on Legal Aid 
Work.! In the opinion of the Ameri- 
can Bar Association committee no 
development of recent times is of 
greater importance to the legal pro- 
fession. 

Regular memberships in the Na- 
tional Legal Aid Association are 
limited to full-fledged legal aid so- 
cieties, but associate memberships at 
small cost are open to bar association 
committees and other groups inter- 
ested in legal aid work. In addition, 
a special class of members, known as 
“professional members”, has been 
created for individual lawyers. Since 
the dues for professional members 
are only ten dollars annually, it is 
confidently expected that thousands 
of lawyers throughout the country 
will wish to do their bit by taking 
these memberships, which entitle the 
members to the informative publica- 
tions that will be issued from time 
to time by the association. 

Now that the National Legal Aid 
Association has been established it 
is appropriate to examine anew the 
purpose of legal aid and how the 
achievement of this purpose can be 
of major benefit to the legal profes- 





1. Advance Program of the 1949 Annual Meeting 
of the American Bar Association (page 86) Com- 
mittee on Legal Aid. 
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The National Legal Aid Association 


sion at this particular time. 

American lawyers have 
given generously of their time and 
talent in aiding those who cannot 
pay for legal services. With the 
growth of our larger cities, however, 
it has become increasingly difficult, 
for a variety of reasons, for the man 
the lower-income 


always 


or woman in 
groups to obtain the services of a 
lawyer. In rural areas, on the other 
hand, the lawyer today continues to 
advise and represent his less fortu- 
nate neighbors, just as the country 
doctor treats those who cannot pay 


him. 


Legal Aid Societies 
Are Only Way of Meeting Need 
In the larger cities experience has 
shown that the only practical way 
of meeting the real need is by the 
establishment of a community law 
office, open to everyone who cannot 
pay a lawyer's fee. These organiza- 
tions are generally known as Legal 
Aid Societies, and are usually sup 
ported by the community-at-large 
through the local community chest. 
Nationwide studies have demon- 
strated that an average of nearly 
eight persons in every thousand are 
each year unable to pay for the legal 
assistance they Yet, inthe 
United States today there are more 
than fifty cities with metropolitan 
populations of 100,000 or 
which lack any form of organized 


need.? 


more 


legal aid. In many cities with smaller 
populations the need is proportion- 
ately great. This is a shocking situa- 
tion, for legal assistance when needed 
is absolutely essential in our democ- 
racy. It is, moreover, an exceedingly 
dangerous because the 
man who believes that he has suf- 
fered an injustice through inability 


condition, 


to hire a lawyer is an especially easy 
convert for the alien doctrines with 
which all familiar. As 
stated by a distinguished 
judge, Lord Morton of Henryton, 
at the 1949 Annual Meeting of our 


we are too 


English 


Association: 

There is nothing that would more 
quickly turn me anarchist 
than to feel that I could not get jus 
tice because the other man was richer 
or more influential than mvyself.8 

How can we expect the respect for 


into an 
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HOW YOU CAN HELP 


1. Encourage your state and 
local bar associations to carry on 
an active program of legal aid 
promotion. 

2. Interest yourself your 
local bar association in your com- 
munity’s legal facilities—are 
they adequate, competent, decently 


and 
aid 


supported? 

3. Take out a professional mem- 
bership in the National Legal Aid 
\ssociation by mailing your check 
for $10 to the National Legal Aid 
Association, 25 Exchange Street, 
Rochester 4, New York. 











law that is so essential to the health 
of our community and nation, if the 
tools of justice are denied to those 
who cannot pay for them? 

It is indeed surprising that a prob- 
lem that can be solved with so little 
cost and effort should be so acute. 
All that is needed is a well-publicized 
law office, which can be supported 
by the community at far less expense 
than is generally supposed. This cost 
is negligible indeed when compared 
with the powder keg such an agency 
will eliminate. Frequently, a single 
stenographer and one or two lawyers, 
full or part time, will suffice; and 
free space can usually be found in 
the local courthouse or bar associa 
tion. Moreover, collections of small 
money claims for clients. will sub 
stantially reduce the necessity for 
financial assistance to indigent per- 
sons and help to keep family units 
together. In other words, the net cost 
to the community may well turn out 
to be negligible, because financial 
assistance to the needy is materially 
reduced through the work of the 
legal aid society 

The 
committee 


Bar Association 


the 


American 
and new national 
association are prepared to help in 
many ways the local leaders who are 
willing to sponsor the creation of a 
legal aid society in their community. 
The actual mechanics of creating and 
operating such an agency are set out 
in an informative handbook, pub 
lished by the American Bar Associa- 
tion committee, which is available 
without charge. In addition, within 


the limits of its appropriation, the 


American Bar Association commit 
tee is frequently able to furnish a 
speaker for bar association meetings 
as well as technical assistance to bai 


association committees. 


Community Has Duty 

To Supply Legal Aid for All 

The community that does not pro- 
vide legal assistance for all its citizens 
is shirking a responsibility fully as 
important as adequate provision for 
hospital care and other welfare serv- 
ices. A broken contract can be just 
as disastrous and important as a 
broken leg. A lawyer’s help is usually 
necessary to meet the problems of 
the deserted wife. In short, legal 
assistance to the poor is as necessary 
to the well-balanced community as 
is adequate provision for medical 
and surgical care. 

Moreover, subversive ideas flourish 
like weeds among those who believe, 
rightly or wrongly, that they have 
been denied justice because of their 
inability to obtain the services of a 
lawyer. To quote Judge Conway, of 
the New York Court of Appeals: 

All right-thinking men agree that 

a person requiring the advice or assist 
ance of a lawyer should receive it 
whether or not he can afford it; that 
it is as necessary as that he have the 
services of a physician when ill, and 
that a grievance against the adminis 
tration of justice can do more social 
harm than suffering on account of lack 
of hospital facilities. 

Chief Justice Vinson has vigor- 
ously advocated the extension of 
legal aid “to every part of this coun- 
try to protect the rights of those who 
cannot protect themselves.”5 

The old bugaboo to the effect that 
the legal aid society takes business 
from lawyers has been disproved 
wherever the legal aid society func 
tions. On the contrary, the Bar in 
such cities has found that legal aid 
actually tends to bring new clients 
to lawyers. This seeming contradic- 
tion is explained by the fact that a 
large stratum of society, the lower- 


2. Brownell, “Legal Aid and Democracy’’, 34 
Cornell Law Q. 580 (1949) 

3. 35 A.B.A.J. 889, 890; November, 1949. 

4. For facts and figures, see Brownell, supro 
note 2 

5. ‘‘Why Legal Aid in Your City?’’, a pamphiet 
published by the Standing Committee on Legal 
Aid Work of the American Bar Association. 
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income group, has a curious dread 
of lawyers, and tends to avoid seek- 
ing legal counsel when needed. This 
basic misunderstanding leads many 
people, not necessarily those without 
funds, to seek advice from the notary 
public and others who do more harm 
than good with their lay advice. 

When a legal aid office is in opera- 
tion and properly publicized, this 
great segment of society gradually 
learns that lawyers are able to help 
people when they are in trouble, 
and even more important, that they 
can help keep a man out of court, 
that fees are not sky-high; and the 
word goes around, family to family, 
neighbor to neighbor. 


Legal Aid Produces Understanding 

of What Lawyer Does 

Thus Legal Aid produces, as a sort 
of by-product, a new understanding 
olf what a lawyer is and does. But 
this is not all. Many applicants who 
come to the Legal Aid Office are 
found to be able to afford a private 
lawyer, and of course these are re- 
fused assistance. Practices vary, but 
in many communities these appli- 
cants are referred to private lawyers 
from a list supplied by the local bar 
association, a strict rotation schedule 
being followed. 

Besides those who can afford to 
pay a reasonable fee, some applicants 
have claims that a private lawyer 
would be willing to handle on a con 
tingent fee basis. These also are re 
ferred to private practice. It is sur- 
prising how many citizens are un- 
aware that lawyers will accept money 
claims and await the outcome for 
their fee. Frequently, too, wives do 
not appreciate that in proper circum- 
stances their husbands may be re- 
quired to pay all counsel fees in 
matrimonial cases. 

The establishment of Legal Aid 
takes a great load from those mem- 
bers of the profession who give so 
generously of their time in helping 
people who cannot afford to pay a 
fee. Such lawyers, and their numbet 
is far greater than is generally real- 
ized, contribute not only the time 
and cost of actual work done on 
such cases, but the hidden overhead 
costs as well. Even where they may 


wish to continue such service, per 
haps in cooperation with the Legal 
Aid organization, it is possible to 
eliminate the screening process, and 
the time-consuming checking of ap 
plicants. The Legal Aid office also 
eliminates the embarrassing need to 
refuse private help, as sometimes 
must be done. 


Legal Aid Improves 

Public Relations of Bar 

Not the least important by-product 
is in the field 
of good public relations for the Bar. 


olf organized legal aid 


The very fact that community lead- 
ers in the fields of politics, business 
and welfare turn to members of the 
Bar for guidance on the formation 
and direction of Legal Aid is in it- 
self the best kind of public relations. 
Through the board of directors of 
the Legal Aid Society, on which law 
yers are always represented, this be- 
comes a continuing relationship. 
The press is usually eager to re 
port news about Legal Aid, and in 
this way the general public is kept 
informed of the contribution of law 
yers to Legal Aid. This is particularly 
desirable, as lawyers have so few 
opportunities for legitimate favor 
able publicity, not only because of 
their professional status, but also be 
cause of the confidential 
many of their activities. 


nature of 


Prompt Action Will Block 

Legislation Harmful to Lawyers 
Current world conditions point up 
the fact that the Bar 
its own self-interest. The English, 
who for so long neglected to make 


must act in 


adequate provision for legal advice 
and representation to poor persons, 
have now been forced to adopt legis- 
lation under which it is estimated 
that approximately one-third of the 
population will become entitled to 
legal advice and represeiitation, both 
in the lower and middle-income 
groups, largely through government 
subsidies. The medical profession in 
our own country is now agitated be 
cause of a proposed national health 
program. Many people think that the 
medical profession waited too long, 
and certainly the English Bar should 


have acted long ago to stop by con 


The National Legal Aid Association 









Fabian Bachrach 
Orison S. Marden, who practices in New 


York City, is Chairman of the Associa- 
tion's Committee on Legal Aid Work. He 
has been interested in legal aid work 
for many years, and has been active in 
that field, working with The Association 
of the Bar of the City of New York, the 
New York Legal Aid Society and the 
National Legal Aid Association. 





structive action these trends toward 
“nationalization” or “socialization” 
of the professions. 

No matter how carefully these 


governmental schemes 


are set up, 
we have learned in this country that 
the hand that controls the purse- 


strings will in the long run determine 
the policies and operation of the 
agency. The American lawyer does 
not wish to be “regulated” by gov 
ernment, directly or indirectly, in 
the prac tice ol his profession. 

Within 
our former president, Chief Justice 


Arthur T. 


has warned the lawyers of his state 


the past few months, 


Vanderbilt of New Jersey, 


that government subsidies for legal 
the if ad- 
the organized 
Bar, would constitute a dangerous 


assistance to poor, even 


ministered through 


threat to the traditional independ- 
ence of the American lawyer. He 
said in part: 

The basic strength of the legal pro 
fession, like many another profession, 
is in its independence. Independence 
does not mean any lack of ability or 
willingness to cooperate, as we have 
shown for years in the work of our bar 
associations. It does mean that we 


(Continued on page 328) 
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Made by State 


® In accordance with the provisions 
of Article VIII, Section 2 of the 
Constitution, the State Delegates met 
on Tuesday, February 28, and nomi- 
nated the following to serve as 
officers and members of the Board 
of Governors, all to be voted upon 
by the House of Delegates at the 
Annual Meeting of the Association 
to be held in Washington, D. C., 
during the week beginning Septem- 
ber 18, 1950: 
President, Copy FOwLrr, ‘Tampa, 
Florida 
Chairman of the House of Dele- 
gates, Roy E. WILLY, Sioux Falls, 
South Dakota 
Secretary, JosepH D. STECHER, To- 
ledo, Ohio 
Treasurer, Harowtp H. 
Indianapolis, Indiana 
Members of the Board of Gover- 
nors: 
Fourth Circuit, WALTER M. Bas- 
TIAN, Washington, D. C. 
Seventh Circuit, ALBERT J. HARNO, 
Urbana, Illinois 
Eighth Circuit, Freperic M. 
MILLER, Des Moines, Lowa 


BREDELL, 


Mr. Fowler was born in Tennessee 
in 1892 and was educated at the 
Missouri Military Academy of Mex- 
ico, Missouri, Castle Heights School, 
Lebanon, Tennessee, the University 
of Missouri and Cumberland Uni- 
versity. He received his law degree 
from the latter in 1913, was admitted 
to the Tennessee Bar in the same year 
and to the Florida Bar in 1914. He 
has been in practice in Florida since 
that time with the exception of the 
period from 1916-1924 when he was 
engaged in practice in Oklahoma 
City, Oklahoma. He is senior partner 
in the firm of Fowler, White, Gillen, 
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Nominations for Officers and Governors 


Delegates at Mid-Year Meeting 





Blakeslee Studio 


CODY FOWLER 





Yancey and Humkey of Tampa, and 
has maintained offices also in Miami 
since 1939. 

Cody Fowler has been for many 
active and_ enthusiastic 
worker in the American Bar Associa- 
tion, as well as in his state and local 


years an 


bar associations, being a member of 
the Florida State Bar Association, 


the Dade County Bar Association and 
the Tampa and Hillsborough County 
Bar Association. He served as presi- 
1933. In the 
Association he has 


dent of the latter in 
Bar 
served as State Delegate in the House 
of Delegates, 1941-1944 and 1944 
1947, the Board of 
Governors from the Fifth Circuit, 


American 


member of 
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1946-1949, member of the Committee 
on Judicial Selection and Tenure, 
1936-1937, member of the Committee 
on State Legislation, 1943-1944, mem- 
ber of the Committee on Admiralty 
and Maritime Law, serving as Chair- 
man from 1939-1942 and 1943-1945, 
and member of the Committee on 
Peace and Law Through United Na- 
tions, 1949-1950. He was elected As- 
sembly Delegate at the 1949 Annual 
Meeting in St. Louis. 





Mr. Fowler served with the 37th 
Field Artillery Regiment, 13th Divi- 
during World War I. He 
married Maude Stewart in 1915 and 
they have three daughters and one 
granddaughter. 


sion, 


He has been active in civic affairs 
as a member of the Tampa Chamber 
of Commerce, Chairman of the Divi- 
sion of Transportation and Com- 
munications of the State 
Council, member of the 


Detense 
American 


Two National Conferences 
Meet in New York City 


® The National Conference with the 
American Bankers Association ‘Trust 
Division (Edwin M. Otterbourg of 
New York and Robertson Griswold 
of Baltimore, Md., Co-Chairmen) 
held an important meeting in New 
York City on February 8, 1950, at 
which were considered some of the 
problems of trust institution adver- 
tising relating particularly to “estate 
planning”. 

The unanimously 
adopted and issued the following 
statement: 


Conference 


Complaints have been made to the 
National Conference, formed by the 
American Bar Association and the 
American Bankers Association Trust 
Division, that through carelessness 
or inadvertence, some trust institu- 
tions are not abiding by Clause IV 
of the Statement of Policies adopted 
by The American Bankers Associa- 
tion Trust Division, on September 
29, 1941, and by the American Bar 


\ssociation on October 1, 1941, 
which reads as follows: 
IV. A trust institution, qualified 


and authorized by law as a legitimate 
business enterprise, has an inherent 
right to advertise its trust services in 
appropriate ways. It should not, di- 
rectly or indirectly, offer to give legal 
advice or render legal services, and 
there should be no invitation to the 
public, either direct or by inference in 
such advertisement, to bring their legal 
problems to the trust institution. Its 
advertisement should be dignified and 
the qualifications of the institution 
should not be overstated or overem- 
phasized, and it should not be implied 


in any advertisement that the services 
of a lawyer are only secondary or 
ministerial, or that by the employment 
of the services of the trust institution, 
the employment of counsel to advise 
the customer is unnecessary. 


Vhe advertising complained of is 
of a character which overemphasizes 
the qualification of trust officers and 
minimizes or ignores the function of 
the client’s lawyer in the matter of 
“estate planning”. 

The National Conference Group 
recommends that trust institutions in 
offering their services to the public 
should emphasize that in matters re 
lating to the planning of an estate, 
the client should receive the advice 
of his own lawyer and where substan- 
tial insurance problems are involved, 
the client should receiye the advice 
of his life insurance advfSer. 

We again repeat that trust institu- 
tions should abstain from advising 
or rendering services in the field of 
law and that cooperation between 
trust institutions, life insurance men 
and lawyers in planning a client's 
estate is not only desirable but neces- 
sary if the public’s best interests are 
to be served. 

Under the guise of “estate plan- 
ning” and “investment counselling”, 


certain lay persons are illegally en- 
gaging in the practice of law. This, 
declared the National Conference of 
Lawyers and Life Undewriters at its 
meeting held in New York City on 
February 9, 1950, is harmful to the 
public interest and may frequently 


Officers and Governors Nominated 






Legion, serving as Post Commander 
of Oklahoma Post and as Depart 
ment Commander ol Department of 
Oklahoma. He is a member of the 
American and the 
American Judicature Society. 


Law Institute 

Sketches and photographs of the 
nominees for Chairman ol the House 
of Delegates and for members of the 
Board of Governors will appear ina 


subsequent issue. 


lead to disastrous results in the dis- 
tribution of estates—which cannot be 
cured alter death. 

‘To awaken the public’s interest in 
solving problems, either by life insur- 
ance or otherwise, is not only legiti 
mate, but beneficial. The danger to 
the public arises when nonlawyers, 
in such situations, attempt to draw 
legal documents or give legal advice. 

The National Conference again 
draws attention to the following ex- 
tract from the National Statement of 
Principles of Cooperation Between 
Life and Lawyers, 
adopted by the American Bar Asso 
ciation and the National Association 
of Life Underwriters: 


U nderwriters 


rhe acquisition of life insurance has 
become a complex problem by its ever 
increasing relation to plans of testa- 
mentary disposition, wills and living 
trusts, to partnerships and close cor 
poration contracts, and to problems 
of taxation. The solution of such 
problems requires a man to make far 
reaching decisions. decisions 
often are, or, upon the happening of 
death, become irrevocable. The Ameri- 
can public should therefore receive 
not only expert insurance service and 
disinterested but skilled 
and disinterested legal guidance and 
advice when necessary; both are often 
required in problems arising out of ne- 
gotiation for and use of life insurance, 
and when this is the case, the simul- 
taneous and harmonious attention of 
a representative of each profession in 
solving the problems of the same client 
will provide the safest and most effi- 
cient service. 


(Continued on page 326) 


These 


advice also 
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Party Rights versus Civil Rights: 


A Reply to W.D. Workman, Jr. 


by Bruno V. Bitker + of the Wisconsin Bar (Milwaukee) 


® In the May, 1949, issue of the Journal, W. D. Workman, Jr., state correspondent 


for the Charleston [South Carolina] News and Courier, discussed the line of Supreme 
Court decisions that opened the polls to Negroes who wished to vote in Democratic 


primary elections in the South. Quoting extensive language from the cases, Mr. 


Bitker replies to Mr. Workman. 





® Though no lawyer, W. D. Work 
man, in his article in the May, 1949, 
issue of the JouRNAL,! in phrases tree 
of any legal mumbo-jumbo, ably pre 
sents a point of view supporting a 
constitutional interpretation where- 
by Negroes could be excluded from 
voting in party primary elections. 
The decision that aroused Mr. Work- 
man is the opinion by Judge Waring 
of the United States District Court 
for the Eastern District of South 
Carolina in the Elmore: case.? In that 
decision the Court sharply denounces 
the attempt of the Democratic Party 
of South Carolina to prevent Ne- 
groes from voting in the party pri- 
mary. Although Waring’s 
opinion has been hailed as evidence 
of the spirit of the new South to- 
ward political equality for Negroes, 
his critic infers that it is a further 
result of the spirit which originally 
moved “‘a vengeful group of Republi- 


Judge 


cans who sought to punish further 
the defeated South” by sponsoring 
the Fourteenth Amendment. 

The criticism, too, is of the United 
States Supreme Court for failing to 
follow the rule of stare decisis. In 
1935, the Supreme Court sustained 
a Texas party device for establishing 
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a white primary in the Grovey case.* 
A few years later (1944) it repudi- 
ated this rule in the Allwright case.‘ 
The Court’s decision that Mr. Work- 
man likes was rendered, he indicates, 
by “one of the greatest courts of re 
cent years”, whereas the decision 
which failed to follow precedent, was 
announced by a court which had 
“materially changed under an influx 
of new justices appointed by Presi- 
dent Roosevelt”. 


Court Has Always Felt Free 
To Reéxamine Constitutional Law 


hidets, : 
re is ‘true that the Supreme Court 


did within a few years directly re- 


verse itself on a constitutional inter- 
pretation, But this practice has long 
been approved by the Court. Two 
decades before the adoption of the 
Fourteenth Amendment the prin 
ciple that striking departures may 
take from 
nounced decisions, particularly in 
constitutional questions, was thus 
stated by Chief Justice Taney:* 


place previously an 


I... am quite willing that it be 
regarded hereafter as the law of this 
court, that its opinion upon the con- 
struction of the Constitution is always 
open to discussion when it is supposed 
to have been founded in error, and 


that its judicial authority shouid here 
after depend altogether on the force 
of the reasoning by which it is sup 
ported. 


No less an historian of the Court 
than Charles Warren includes this 
quotation as a special reminder to 
lawyers for recognizing the rule:® 


Any citizen whose liberty or prop 
erty is at stake has an absolute con 
stitutional right to appear before the 
Court and challenge its interpreta 
tions of the Constitution, no matte! 
how often they have been promul 
gated, upon the ground that they are 
repugnant to its provisions. .. . When 
the Bar of the country understands 
this, and respectfully but inexorably 
requires of the Supreme Court that 
it shall continually justify its decisions 
by the Constitution, and not by its 
own precedents, we shall gain a new 
conception of the power of our con 
stitutional guaranties. . . . 


This Doctrine 
Used in Allwright 


This doctrine of judicial philosophy 
is specifically applied by the Court in 
the Allwright case as follows:7 


In constitutional questions, where 
correction depends upon amendment 
and not upon legislative action this 
Court throughout its history has freely 
exercised its power to reexamine the 
1. 35 A.B.A.J. 393; May, 1949. 

2. Elmore v. Rice, 72 F. Supp. 516 (1947). 

3. Grovey v. Townsend, 295 U. S. 45 (1935) 
4. Smith v. Allwright, 321 U. S. 649 (1944). 

5. Passenger Cases, 7 How. 283 at 470 (1849) 





6. 3 Warren, The Supreme Court in United 
States History 471. 

7. Smith v. Allwright, 321 U. S. 649 at 665 
(1944). 
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basis of its constitutional decisions. 


This has long been accepted practice, 
and this practice has continued to this 
day. This is particularly true when 
the decision believed erroneous is the 
application of a constitutional prin- 
ciple rather than an interpretation of 
the Constitution to extract the prin- 
ciple itself. 


Constitutional guarantees, unlike 
statutes, are statements of principles 
phrased in the most general language. 
[he Constitution must be interpret- 
ed and, as so interpreted, must be ap- 
plied from time to time, sometimes to 
similar circumstances and sometimes 
to varying sets of facts. The interpre- 
tation may depend on the climate of 
opinion, as well as on the conditions 
and trends of the times. Courts are 
not themselves instigators of social 
change. They usually register very 
slowly the changes that move in the 
world. 

This was ceriainly true with re 
spect to the Fourteenth Amendment. 
For more than half a century after 
the of the Civil War 
\mendments, the Supreme Court fol- 
lowed narrow interpretations of the 


adoption 


rights granted by the Amendment. 
lt was during this period that the 
South effectively deprived the Negro 
of the political rights guaranteed him 
by these Amendments. Various and 
sometimes ingenious methods were 
used to accomplish these results. 
These devices ranged from outright 
denial of suffrage through physical 
threats, to literacy tests, grandfather 
clauses, poll taxes and the white 
primary. 


Primary Was Real Election 
in Southern States 


Long before the first of the two 
Vixon cases* reached the Supreme 
Court in 1927, the real election in 
the Southern states occurred in the 
Democratic primary; the Democratic 
nominee was always the victor in the 
final balloting. Since the Fifteenth 
Amendment forbade any state to 
deny suffrage 


citizen on 
iccount of race or color, the simple 
expedient to the same result was to 
exclude Negroes from the party pri- 
mary. The Texas statute, which ex- 
pressly so provided, was held bad in 


to any 


the first Nixon case. 

Thereafter Texas repealed the in- 
valid statute but passed a new one 
which sought to avoid the constitu- 
tional objection by empowering every 
political party to set up rules of 
eligibility to vote in its primaries 
“through its State Executive Com- 
mittee”. The Executive Committee 
then determined that Negroes were 
not eligible. This device for barring 
Negroes from the primary was like- 
wise condemned in 1932 in the sec- 
ond Nixon case® as being in fact 
state action and therefore prohibited 
by the Fourteenth Amendment. 

Despite the opinion of the Su- 
preme Court on the successive at- 
tempts of Texas to circumvent the 
purposes of the Fourteenth and Fif- 
teenth Amendments, in 1935 in the 
Grovey case,’® it reached a contrary 
result. The Court there declined to 
support the claim for damages of a 
citizen of Texas against a county 
clerk for refusing claimant a ballot 
in the Democratic Party primary elec- 
tion because he was a Negro. In the 
Nixon case the Court construed the 
action of the party’s executive com- 
mittee as state action, and therefore 
under the restriction of the Four- 
teenth Amendment; but in_ the 
Grovey case it failed to discern state 
action when the color line was im- 
posed pursuant to a resolution at the 
party’s state convention. 

In 1941, after the Grovey decision, 
the Supreme Court in the Classic 
case!! took a good look at the politi- 
cal facts of life and acknowledged 
that “when the state law has made 
the primary an integral part of the 
choice” then the Fourteenth Aménd- 
ment protected the right of the Ne- 
gro to vote in the primary election 
as securely as it does in the final elec- 
tion. In sustaining a criminal indict- 
ment for fraud of certain election 
officials who were conducting a pri- 
mary election under Louisiana law 
to nominate a Democratic candidate 
for Congress, the Court, in the Classic 
case, said:12 


... Where the state law has made the 
primary an integral part of the proce- 
dure of choice, or where in fact the 
primary effectively controls the choice, 
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the right of the elector to have his 
ballot counted at the primary, is like- 
wise included in the right protected 
by Article 1, Sec. 2. And this right of 
participation is protected just as is 
the right to vote at the election where 
the primary is by law made an integral 
part of the election machinery, 
whether the voter exercises his right 
in a party primary which invariably, 
sometimes or never determines the 
ultimate choice of the representative. 
Here, even apart from the circum- 
stance that the Louisiana primary is 
made by law an integral part of the 
procedure of choice, the right to 
choose a representative is in fact 
controlled by the primary because, as 
is alleged in the indictment, the choice 
of candidates at the Democratic pri- 
mary determines the choice of the 
elected representative [Italics added.] 
When, in 1944, the Allwright case 
reached the Supreme Court, it was 
conceded that under the Grovey case, 
the Federal Constitution plus local 
laws against violence would protect 
qualified Negroes in Texas who 
voted in the final election although 
it was a stage of no political impor- 
tance. But the Democratic Party in 
Texas insisted that the Constitution 
would afford no protection in the 
primary election because it was a 
private party election. 


Allwright Meant Reversal 
of Grovey Case 


To sustain the claim of the petitioner 
in the Allwright case for damages 
against the Texas election ofhcials 
meant a reversal of the Grovey case 
decided only nine years earlier. Al- 
though the Classic decision was not 
grounded upon the Fourteenth 
Amendment and did not specifically 
overrule the Grovey case, the Court 
was faced with the logic of the Clas- 
sic case. In the light of that case, 
the Grovey doctrine rendered the Fif- 
teenth Amendment meaningless at 
the only stage of elections that mat- 
tered in Texas. Accordingly, the 
Court reopened the whole question. 
It likewise heard rearguments before 
rendering its decision. It stated 





8. Nixon v. Herndon, 273 U. S. 536 (1927). 

9. Nixon v. Condon, 286 U. S. 73 (1932). 

10. 295 U. S. 45 (1935). 

11. United States v. Classic, 313 U S. 299 (1941) 
12. 313 U. S. 299 ot 318. 
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that: 13 


When Townsend was 
written, the Court looked upon the 
denial of a vote in a primary, as a 
mere refusal by a party of party mem- 
bership. As the Louisiana statutes for 
holding primaries are similar to those 
of Texas, our ruling in Classic as to 
the unitary character of the electoral 
process calls for a reexamination as 
to whether or not the exclusion of 
Negroes from a Texas party primary 
was State action. 


Grovey vs. 


Under the Classic case, the Court 
said, the right to vote in a primary 
election, which is part of the state 
procedure, was like the right to vote 
in a general election and thus pro- 
tected by the Constitution against 
racial discriminations. The Court 
concluded that since as a practical 
matter the right to vote at the gen- 
eral elections is restricted to those 
nominated at the primaries, this gave 
the primary proceedings the charac- 
ter of state action. 

The broad principle is thus stated 
by the Court:!4 

The United States is a constitutional 

democracy. Its organic law grants to 
all citizens a right to participate in the 
choice of elected officials without re- 
striction by any state because of race. 
This grant to the people of the oppor- 
tunity for choice is not to be nullified 
by a state through casting its electoral 
process in a form which permits a 
private organization to practice racial 
discrimination in the election. Con- 
stitutional rights would be of little 
value if they could be thus indirectly 
denied. 


White Primary 
Is Lost Cause 


Whether the white primary in the 
South was doomed finally under the 
logic of the Classic case or by the 
specific language of the Allwright 
case, seems unimportant. Likewise it 
is immaterial whether the Court dis- 
regarded stare decisis in the Grovey 
case or in the Allwright decision. In 
either event the white primary had 
become a lost cause. Judge Waring’s 
decision merely emphasized the re- 
alities of the primary elections of 
which the Supreme Court had pre- 
viously taken cognizance. It is this 
recognition by the Supreme Court of 


272 American Bar Association Journal 


the place of primaries in the elec- 
tion process that has so disturbed 
the supporters of the old political 
order in the South. 


Upon learning of the Allwright 
decision, the Governor of South Car- 
olina lost no time in meeting the 
challenge to the pure white primar- 
ies. What followed seems almost anti- 
climactic. Within a week after the 
Supreme Court had struck down 
the disenfranchisement of Negroes 
through the exclusive club theory of 
the primary (and before the Court 
had acted upon a petition for re- 
hearing) the Governor issued a proc- 
lamation convening an extraordinary 
session of the South Carolina legisla- 
ture to open April 14, 1944 (the All- 
wright case was decided on April 3, 
1944). 

At this extraordinary session the 
then Governor of South Carolina, 
after pointing out the effect of the 
Allwright case, said in part:' 

I know that the white Democrats in 
South Carolina will rally behind you 
in this matter of repealing all primary 
laws from the Statute books. I have 
always believed in action and not 
merely in words, especially when the 
protection and the preservation of 


morals and decency in government is 
involved. Now is the time for us to act. 


I regret that this ruling by the 
United States Supreme Court has 
forced this issue upon us, but we must 
meet it like men... . 

History has taught us that we must 
keep our white Democratic primaries 
pure and unadulterated so that we 
might protect the welfare and homes 
of all the people of our State. 


The South Carolina legislature 
thereupon repealed every statutory 
provision regulating the primary 
elections and paved the way for re- 
peal of pertinent provisions of the 
state constitution. It thereby elimi- 
nated all statutory control or regu- 
lation of political parties and pri- 
mary elections. Since the State of 
South Carolina had thus completely 
renounced control of the parties and 
their primaries, the political party in 
control asserted that the primaries 
became private matters, subject to 
the determination of its members to 
include or exclude persons according 





Goff Studios, Inc 
Bitker was admitted to the 
Bar in 1921. He has served 
on the Commission on Human Rights 
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appointed by the Governor of Wisconsin 
and on the Milwaukee Commission on 
Human Relations. He is the author of 
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to any standards including racial 

tests. 

Negroes Excluded 

from Party 

The Governor had demanded that, 

“White supremacy will 

tained in our primaries. 

chips fall where they may!” 
Accordingly the chips fell on the 

Negroes, and the Democratic Party 

excluded them from membership and 

from participation in its primary 


be main- 
Let the 


elections. 

Thereafter, George Elmore, a qual- 
ified elector of South Carolina, and a 
Negro, instituted proceedings against 
certain election officials to test his 
right to vote in the Democratic Party 
primary. In a lengthy opinion where- 
in he reviews all of the steps for con- 
ducting a primary election in the 
state and the historical background 
of suffrage and discusses the perti- 
nent authorities, Judge Waring 
found an improper denial of peti- 
tioner’s right to vote. He specifically 
declined to accord any weight to the 





13. 321 U. S. 649 at 660. 
14. Ibid at 664. 
15. 72 F. Supp. 516 at 520. 
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private club theory of party pri- 
maries.!® 

On appeal the defendants again 
urged the exclusive 
comparing the party to a mere pri- 


club theory, 


vate aggregation of individuals. They 
asserted that the Negro plaintiff “has 
no more right to vote in the Demo- 
cratic primary in the State of Caro- 
lina than to vote in the election of 
officers of the Forest Lake Country 
Club or the officers of the Colonial 
Dames of America, which principle 
is the same.”27 

The Court of Appeals in reply 
thereto said that: 


Elections in South Carolina remain 
a two step process whether the party 
primary be accounted a preliminary 
of the general election or the general 
election be regarded as giving effect 
to what is done in the primary; and 
those control the Democratic 
Party as well as the state government 
cannot by placing the first of the 
steps under officials of the party rather 
than of the state, absolve such officials 
from the limitations which the federal 
constitution imposes. 


who 


The use of the Democratic primary 
in connection with the general elec- 
tion in South Carolina provides, as 
has been stated, a two step election 
machinery for that state; and the 
denial to the Negro of the right to 
participate in the primary denies him 
all effective voice in the government 
of his country. There can be no ques- 
tion that such denial amounts to a 
denial of the constitutional rights of 
the Negro; and we think it equally 
clear that those who participate in the 
denial are exercising state power to 
that end, since the primary is used 
in connection with the general elec- 
tion in the selection of state officers.1§ 
An the 

Elmore case appears in two decisions 
by Judge Waring in the Baskin case,'® 
affirmed on appeal, arising out of 
further party attempts in South 
Carolina to handicap Negroes from 
voting in the primary. This time the 
party machinery had been so devised 
as to make membership in the party 


interesting sequel to 


open to whites only but to permit 
participation in the Democratic pri- 
mary by Negro electors who fulfilled 
certain requirements not demanded 
ot white electors. 

Judge Waring issued a permanent 
injunction in the Baskin case for 


substantially the same reasons upon 
which he acted in the Elmore case, 
noting, however, that between the 
time of the original application for 
the temporary injunction and the 
final hearing, several of the county 
chairmen made returns showing that 
they had fully complied with the 
law and were dismissed as defend- 
ants. This act of some of the county 
chairmen may be further indication 
that this is no longer the North 
versus the South, but rather the new 
South against the old. 

afhrmance of the 
Baskin decision by the Court of 
Appeals, the United States Supreme 
Court had again upheld the broad 
view of the Fourteenth and Fifteenth 
the Davis 
This affirmed a three-judge court 
decision on January 7, 1949,7! in 


Prior to the 


Amendments in case.?° 


which an Alabama literacy test was 
found to be so vague that its purpose, 
as the court found, was to meet the 
Allwright case and therefore an un- 
constitutional denial of suffrage. As 
to the variety and fine means by 
which the objective of disenfranchis- 
ing the Negro may be accomplished, 


the trial court cuts through the 
methods as follows:?? 
The Fifteenth Amendment “nul- 


lifies sophisticated as well as simple 
minded modes of discrimination”, and 
“It hits onerous procedural require- 
ments which effectively handicap ex- 
ercise of the franchise by the colored 
race although the abstract right to 
vote remain unrestricted 
race.” 


may as to 


In the light of the Classic and the 
Allwright cases, Judge Waring in 
the Elmore case, could reach no dif- 
ferent result upon the then state of 
the law. He urged, nevertheless, con- 
sideration of another and persuasive 
basis for resolving any doubts in 
favor of sustaining the broadest ap- 
plication of the rights of suffrage in 
this country.?8 


In these days when this Nation and 
the Nations of the world are forced 
to face facts in a realistic manner, and 
when this country is taking the lead 
in maintaining the democratic proc- 
ess and attempting to show to the 
world that the American Government 
and the American way of life is the 


Party Rights versus Civil Rights 





fairest and best that has yet been sug- 
gested, it is time for us to take stock 
of our internal affairs. 


World War Il Stimulated 
Interest in Constitution 


There has been a resurgence in 
interest in our basic constitutional 
rights since World War II. It is ac- 
centuated by a realization that in 
the present international situation, 
our ideals of human rights constitute 
our strongest weapon. The failure 
to vigorously support our constitu- 
tional rights damages our position 
before the world. Unequal treatment 
among our own citizens, particularly 
in the field of racial and religious 
discriminations, is the greatest single 
danger to our foreign relations. Con- 
ceivably it could create a threat to 
American security. 

Consider, for example, our posi- 
tion with respect to the Americas. 
The Central and South American 
world is made up of a consolidation 
of races, a majority of which is not 
“lily white”. A substantial minority 
is not Caucasian at all. Mexico is 85 
per cent Indian by heritage. The 
West Indies are constituted of more 
than 90 per cent Negroes. Through- 
out Central and South America an 
Indian or a Negro is not a second 
class citizen. When someone 
any of these 


from 
countries encounters 
discrimination in the United 
States, it is not merely an affront to 
his blood, it is an insult to his coun- 
try. Making the Good Neighbor 
Policy effective becomes increasingly 
difficult in the face of race discrim- 
ination here. 


race 


Discrimination likewise affects our 
position in the Orient. It is true that 
we support the principles of the 
United Nations, which confirm racial 
equality and freedom from discrimi- 
nation. Nevertheless, our standing is 
continuously weakened by our actual 


racial practices, especially toward 





16. 72 F. Supp. 516 (1947). 

17. Rice v. Elmore, 165 F. (2d) 387 at 389 
(1947); cert. den., 333 U. S. 875 (1948). 

18. 165 F. (2d) 387 ot 391 et seq. 

19. Baskin v. Brown, 174 F. (2d) 391. 

20. Schnell v. Davis, 93 L. ed. 644, decided 
March 28, 1949. 

21. Davis v. Schnell, 81 F. Supp. 872. 

22. 81 F. Supp. 872 ot 880. 

23. 72 F. Supp. 516 at 527. 
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Negroes, with whom Orientals must 
feel a common bond as victims. This 
resentment is further sharpened by 
the prejudice frequently exhibited 
to the Orientals in our own midst. 

Gunnar Myrdal’s remarkable study, 
so properly entitled An American 
Dilemma, points up the world-wide 
effect attitudes on human 
rights. It reads in part:*4 


of our 


America is for better or for 
worse, and despite her wishes, a world 
power. She shares this position with 
Russia, and she is a competitor with 
Russia for world leadership. Further- 
more, in this day of movies, radio, and 
a mass press, every nation in the world 
is aware of what is going on in Amer- 
ica, her black spots as well as her white 
ones. America’s treatment of the Negro 
is rapidly becoming known through 
out the entire world. 

For a century America has stood to 
all the world as the most democratic 
one to be admired and fol 


now, 


nation, 


® The following jurisdictions will 
elect a State Delegate for a three-year 
term beginning at the adjournment 
of the 1950 Annual Meeting and end- 
ing at the adjournment of the 1953 
Annual Meeting: 


Alabama Missouri 
Alaska New Mexico 
California North Carolina 
Florida North Dakota 
Hawaii Pennsylvania 
Kansas Tennessee 


Kentucky Vermont 
Massachusetts Virginia 
Wisconsin 

An election will be held in the 
State of New Jersey for State Dele- 
gate to fill the vacancy in the term 
expiring at the adjournment of the 
1951 Annual Meeting, and in the 
States of Maryland, New Hampshire, 
New York and Oregon to fill va- 
cancies in the term expiring at the 
adjournment of the 1952 Annual 
Meeting. The State Delegates elected 
to fill vacancies will take office im- 
mediately upon certification of elec- 
tion. 
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lowed. .. . Undoubtedly the war-torn 
nations of Europe desire to follow 
democratic ways. While they need our 
economic aid, they, like most people 
who have to accept help and are there- 
by indebted, do not love us for that. 
They love us because we have stood 
as the nation in which men were free, 
free to speak, think, and worship as 
they pleased and to rise economically 
according to their own efforts, un- 
handicapped by class or caste barriers. 
Chis is our strongest appeal against 
the Russians and one which we need 
to propagandize. The American Creed, 
must, however, be lived up to if other 
nations are to believe what say, 
and lived up to in regard to the 
Negroes as well as other groups. Euro 
peans, after their recent experiences, 
well realize that failure to extend equal 
ity to one group may mean failure 
later to extend it to other groups. 


we 


Lawyers recognize that in the pres 
ent world atmosphere our strength 
is not merely in armaments, or in 
science. Our first strength is in law 


Notice by the Board of Elections 


Nominating petitions for all State 
Delegates to be elected in 1950 must 
be filed with the Board of Elections 
not later than April 20, 1950. Pe 
titions received too late for publica- 
tion in the April JourRNAL (deadline 
for receipt March 5) cannot be pub- 
lished prior to distribution of ballots, 
fixed by the Board of Elections for 
April 27, 1950. 

Forms of 
may be obtained from the Head- 
quarters of the American Bar Asso- 
ciation, 1140 North Dearborn Street, 
Chicago 10, Illinois. Nominating 
petitions must be received at the 
Headquarters of the Association be- 
fore the close of business at 5:00 P.M. 
April 20, 1950. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 


nominating petitions 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 
State from which a State Delegate is 
to be elected in that year, may file with 


and order; in the continued preserva- 
tion of those civil liberties which the 
law assures to all United States citi- 
zens regardless of their race, religion 
or color. Certainly if there is any 
area of American law in which it is 
important that no racial distinctions 
should be permitted, either expressed 
or implied, it is in the right of an 
\merican citizen to vote. 

Obviously the law cannot order 
men to abandon their prejudices. 
But the law can change the con 
ditions under which prejudices pro- 
the 
results are not only obnoxious to our 
but 


duce results. In this instance 


constitutional principles are 
weakening our national security as 
well. These results the courts and 
lawyers must prevent. 


24. Abridged edition of An American Dilemma 
entitled, "Negro in America’, by Rose; Harper and 
Brothers (1948), page 319 


Board of Elections, constituted 
as hereinafter provided, a signed peti 
tion (which may be in parts), nomi 
nating a candidate for the office of 


State Delegate for and from such State 


the 


Only signatures of members in 
good standing will be counted. A 
member who is in default in the pay 
ment of dues for six months is not 
a member in good standing. Each 
nominating petition must be accom 
panied by a typewritten list of th 
names and addresses of the signers in 
the order in which they appear on 
the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub 
lished. 

Ballots will be mailed to the mem 
bers in good standing accredited to 
the states in which elections are to be 
held within thirty days after the time 
for filing nominating petitions ex 
pires. 

BOARD OF ELECTIONS 

Edward T. Fairchild, Chairman 
William P. MacCracken, Jr. 
Harold L. Reeve 
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What Is Your Fire Insurance Policy Worth? 


The Evils of the Standard Insurance Form 


by W. Jefferson Davis + of the California Bar (Los Angeles) 


® The average citizen who buys a fire insurance policy for the full value of his 
$20,000 home expects, quite reasonably, that he will be paid $20,000 if that home 
is totally destroyed by fire. In this expectation he will be disappointed unless he has 


been wise enough to read the fine print in his policy. Mr. Davis depicts the dilemma 


of the average fire insurance policyholder when disaster strikes, and calls for a 


reform of the fire insurance business. 





® How sound is your investment in 
fire insurance? 

If you placed your fire insurance 
policy under scrutiny would it stand 
the test? 

Or would you discover, to you! 
dismay, that your policy, in the event 
of fire, would not be honored for 
payment by the insurer? 

The clamor in our legislative halls 
for remedial legislation to regulate 
the business of fire insurance unde 
writing, and the growing demands 
lor a thoreughly amended Standard 
Fire Insurance Policy Form have fo- 
cused the spotlight of public atten- 
tion on a matter seriously affecting 
the average householder and _ busi 
nessman. 

There are leaders in every walk 
of life concerned with the present 
conduct of this enormous business 
and they unhesitatingly point to 
questionable practices in some quar- 
ters of the fire insurance field and 
insist that new methods, procedures 
and contractual bases must be speed- 
ily introduced if stricter govern- 
mental regulation is to be avoided. 

In a word they say that the insur- 


ance colossus of America, one of the 
greatest accumulations of entrusted 
wealth extant, must clean house as it 
did a score of years ago, or possibly 
face another “Armstrong” inquiry 
similar to the one so ably led by the 
late Charles E. Hughes. 

Property owners subscribe in good 
faith to fire insurance protection, 
sometimes under high pressure sales 
manship overinsure their holdings 
and seldom, if ever, realize how easily 
they victimized 
through innocent violations of anti 


might have been 
quated and inequitable provisions o! 
the so-called “standard” policy. The 
policyholder would do well to de 
vote one evening to study and anal- 
ysis of his fire insurance policy. He 
might be shocked at his findings. 
A sense of security is felt by the 
average fire insurance policyholder. 
He pays hard-earned money in good 
faith for a protection against loss 
by fire and assumes that the term 
“coverage” implies a fact. In his 
possession is an elaborately phrased 
document—customarily the so-called 
“Standard Insurance Form”—upon 


which he places his confidence that 


his future security against loss is 
sound. Because he has paid a pre- 
mium to a representative of one of 
the companies constituting America’s 
great insurance colossus doing bil- 
lions of dollars of business each year, 
he holds the belief that his policy 
means a dollar-for-dollar protection 
against loss for himself and his loved 
ones. 

Out of habit the policyholder 
takes a casual glance at his preten- 
tiously prepared document, notes 
that the entries on page | appear to 
be accurate, and, without noting the 
complex and ambiguous qualifica- 
tions beyond the typed entries that 
would challenge the interpretation 
of a Philadelphia lawyer, tucks the 
paper into his safe deposit box. 

He is fully covered against loss— 
he thinks! 


Policy Is Worth Only 

What Company Will Pay 

Put yourself in his place, if you are 
a fire insurance policyholder. Do 
you know what your fire insurance 
policy is worth to you in event of a 
loss? You would learn through the 
unfortunate experience of a fire and 
the resultant efforts to adjust the loss 
and obtain payment from the insur- 
ance company that it is worth just 
exactly what the insurer decides to 
pay you despite the value under- 
written and upon which you paid the 
full premium. The insurance com- 
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company has an odd conception, if 
any, of the oft-used term “full cov- 
erage.” 

Your conception of the term is 
this: You own a $20,000 home. The 
place cost you $20,000 or more to 
build. You buy insurance in good 
faith, having confidence that the 
insurer will, in the event of a total 
loss through fire, reimburse you in 
the amount for which the property 
is insured. You bought $20,000 of 
insurance and expect $20,000 in the 
event of total destruction of your 
home by fire. You feel you are en- 
titled to full value just as you expect 
scrupulous dealing and full value in 
other purchases for your home. Per- 
haps the thing that has given you 
greatest confidence in your policy is 
the large type on page | in which 
such and such insurance company, in 
consideration of the “stipulations 
herein named”, and so many dollars 
premium, “Dors Insure [You]” 
against “ALL Loss OR DAMAGE BY 
Fire” except as hereinafter provided. 

You gazed upon a beautiful mirage 
as you fondly tucked away the new 
policy in your safe deposit box. You 
missed the boat, as it were. 

Study of Policy 

Gives You Shock 

If you had taken time to study your 
insurance document you would have 
been prepared for the shock that the 
average burned-out policyholder ex- 
periences when he seeks settlement 
of a loss. Then the full implication 
of the policy phrases “except as here- 
inafter provided” and “stipulations 
and considerations specially referred 
to” hit you between the eyes. 

After the fire you consult your 
policy and the agent from whom you 
purchased supposed security. You 
prepare the proofs of loss, complete 
inventories and file with the com- 
pany underwriting your loss the nec- 
essary papers. You contemplate pay- 
ment of the principal sum of your 
policy, in the event of a complete 
loss, within a reasonable time. Per- 
haps in a discussion of fire insurance 
with business associates someone has 
mentioned that a negligible few fire 
losses ever are paid to the full value 
of policies; that the insurance com- 
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panies scale down losses under a 
thousand and one devious procedures 
and claims, and that the average fire 
loss sufferer settles a claim for less 
than the value of his policy to escape 
financial inconvenience or expensive 
litigation. You give little note to 
these observations until you join at 
the scene of your fire the company 
agent and the new character intro- 
duced on the scene at this juncture— 
the “adjuster”. 

This noble exponent of equity is 
the shock absorber of the insurance 
octopus and emerges at the time of a 
loss from an octopus-owned, operated 
and inspired “adjustment bureau” to 
conduct the three-ring circus that 
follows your filing of the proof of 
loss. 


Appraiser Resembles 
Simon Legree 
This man knows all the answers the 
insurance company wants you to 
have in your dilemma. If you are 
skilled in your ability to estimate 
human values, you'll convince your- 
self in a hurry that he is a “company 
man”. He reflects many of the at- 
tributes of Simon Legree, Satan, the 
county coroner and the oily politi- 
cian. His professional airs are most 
overwhelming (he believes) and you 
are not overly impressed by his regal 
and austere approach to the subject. 
He rakes through the ashes of what 
was once your home and castle. You 
believe your eyes when you observe 
what you have reason to know is a 
100 per cent incineration. To you 
there is nothing left of your home; 
there is nothing to salvage. “Com- 
plete destruction? And you expect 
payment of the face value of your 
policy?” He scowls as he makes the 
observation. “Perhaps we should ad- 
mit some liability”, he condescend- 
ingly admits .“‘I believe we can offer 
you a substantial sum for partial 
loss,”—substantial to him means ten 
per cent. “Look! The stone founda- 
tion still stands!” Like an automaton 
he can see in his mind’s eye only the 
provisions of the section of the policy 
under “stipulations and conditions” 
entitled in the Standard Form ‘“‘As- 
certainment of amount of loss”. 


You heretofore, and subsequent to 
the fire, complied with the “duties” 
of insured in case of fire. That is a 
big order in itself and requires the 
wisdom of Solomon and the ability 
of a well-trained lawyer. 


You Have To Fight 

To Obtain What Is Due 

Your faith in the integrity of insu 
ance companies now is waning. You 
foresee a fight to obtain what you 
honestly believe is due you. All the 
unimpressive “technicalities” listed 
by the adjuster, the evasive and ques 
tionable “exceptions” he injects into 
the negotiations and the uncalled-for 
delays annoy you during a thirty- 
day period, until out of a clear sky, 
you are formally notified in writing 
by registered mail of the “partial on 
total disagreement of the insure: 
with the amount of loss you claim”. 
You are told of the company’s recog 
nition of the amount of loss, if any, 
the company admits “‘on each of the 
different articles or properties set 
forth in the preliminary proofs o1 
amendments thereto”. 

Of course the company offer, as is 
the custom, is negligible; just sufh 
cient to open the doors for them to 
require you, under the terms of the 
contract, to submit to appraisement 
proceedings. 

If, within ten days you and the 
company fail to agree to the terms 
offered by the company (the negli- 
gible amount offered as settlement 
in full), after you are notified “in 
writing”, the company demands an 
appraisement of the loss or part ol 
loss as to which there is disagreement. 
The company forthwith appoints a 
“competent and ap- 
praiser”. You have five days to do 


disinterested 


likewise. Then you notify the com- 
pany in writing you have complied 
and name your appraiser. You will 
appoint trusted 
friend. The policy says he must be 
“competent and disinterested”. You 


probably some 


are sure he will be. You wish you 
could feel the same about the “dis- 
interest” of the company man. 
Further delays occur while you 
await the action of the company’s 
appraiser and the person you have 
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named. They must select a “compe- 
tent and disinterested” umpire. You 
can be forgiven for seeing “red” at 
this juncture. You ask yourself 
“What is this all about? Didn’t I pay 
out sound money for protection? 
Have I bought a leaky umbrella? 
Does this insurance octopus whose 
assets have increased one hundred- 
fold over the years have the temerity 
to insist my house wasn’t worth 
$20,000, notwithstanding it accepted 
premium payments on a $20,000 
valuation? Can it be that the com- 
pany virtually obtained part of my 
premium payments under false pre- 
tenses by selling me $20,000 of pro- 
tection when, in fact (as evidenced 
by the current impasse) it planned 
to pay but a part of the “full cover- 
age” and disputes my claim that my 
house was worth $20,000? You ques- 
tion the ethics of that deal. 

Your appraiser and the company 
appraiser review the matter, and if 
they fail to reach an agrement as to 
your loss, and that is most probable, 
for your man will not accept the low 
offer of the insurer, the “umpire” is 
called in to decide. 

The payment to you, if any, is 
agreed upon by any two of the arbi- 
trators. Guess who will make the 
decision! Your appraiser and the 
company appraiser? No! They have 
already disagreed. So the company 
appraiser and the kindly “umpire”, 
a gentleman who frequently eats 
regularly only because of the largess 
of the insurance companies, get their 
heads together and give you the bad 
news. 


Settlement Is Less 

Than Full Value 

You receive and must accept the 
judgment of the “umpire” and com- 
pany appraiser. You won't get 
$20,000. That would set a bad prece- 
dent. You'll get but a fraction of the 
insurance amount of $20,000 which 
you understood you bought. 

With millions of homes and other 
properties insured against fire, and 
with the customary latitude of “over 
insurance” underwritten by hun- 
dreds of concerns, it is easy to under- 
stand how company assets have 


increased more than one hundred- 
fold into the billions, and why vic- 
tims of the iniquitous practice look 
to the government for relief, all in 
vain, of course, because the subject 
of federal regulation of insurance is 
unpopular despite the practices of 
fire insurance companies that border 
on almost universal “racket” meth- 
ods. 

If you decline the judgment of the 
appraisers, within ninety days, you 
then may institute suit against the 
company. That means added cost to 
you. You already have been required 
to pay the fee of your own appraiser, 
and half the cost of the umpire’s fee 
and expenses. Now you must have 
counsel if you proceed against the 
company. More expenses! 

First you placed your problem in 
the hands of appraisers. The decision 
was not to your liking, so you proceed 
with litigation and its attendant 
costs. Trial of the issue may require 
long drawn out litigation. 

Somewhere along the arduous 
course of negotiations you obtain 
enlightenment. Never before have 
you given such serious and profound 
thought to the importance of fire 
insurance and how it affects the wel- 
fare of your family. You bought your 
first policy as you would buy a pair 
of shoes. You got two shoes. Not one 
shoe for the price of two. You asked 
for $20,000 worth of protection 
against fire; the glib-tongued fire 
insurance salesman approved when 
you mentioned you valued the home 
at $20,000 and said you wanted “full 
protection”. You thought you were 
paying for full coverage. At that time 
it was not a mythical term to you. 

You discover that the insurance 
codes in many states, perhaps your 
own, provide that before you make 
payment of the premium on fire in- 
surance you may, if you choose, re- 
quire an appraisal by a company 
agent and after it is agreed the writ- 
ing of, say, a $20,000 policy is justi- 
fied, you are given a ‘valued policy”, 
under which, in event of total loss, 
the insurer undertakes to recognize 
that a $20,000 insurable valuation 
existed at the time of the issuance 
of the policy, and the measure of 
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damage in case of loss shall be the 
amount for which the property was 
insured. Now, in your dilemma, you 
had the 
“valued policy” at the time you 


wish you known about 
applied for insurance. 

But despite the fact the Standard 
(old New York) Fire Insurance Form 
is employed in some twenty-eight 
states of the Union, and in many if 
not all states, provision is made for 
issuance of the “valued policy”, com- 
paratively few, if any are written. 

In California, residents who desire 
“valued policies” should benefit by a 
law of that state that provides for 
issuance of such policies and the 
recognition of full value by carriers 
in event of loss. An arbitrary ruling 
by the Pacific Coast Association of 
Fire Underwriters, pro- 
hibits operation of the beneficial (to 
the policyholder) statute. 


however, 


Average Policyholder 

Does Not Know Law 

Obviously the average fire insurance 
policyholder is not versed in fine 
points of law, especially the statutes 
and rulings governing underwriting 
of properties against loss. Being un- 
trained and unskilled in attempted 
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interpretation of “stipulations, con- 
ditions, agreements or exceptions” 
contained in the Standard Fire Insur- 
ance Form, what a shock it must be 
to one if his attorney examines his 
policy and gives especial attention to, 
say, the “unconditional and sole own- 
ership” clause. 

In your eagerness to obtain pro- 
tection against fire loss you give little 
consideration to what might seem to 
you a minor factor. Your agent asks 
if you own the property in “fee 
simple”. Of course you do. The 
policy is made out in your name. You 
have forgotten that the deed to the 
property names you and your be- 
loved wife as joint tenants (or 
tenants in common). Of course you 
want your wife and family protected 
against loss, although you have had 
the policy issued in your name only. 

Because you innocently failed to 
comply with this so-called “moral 
hazard clause” and unintentionally 
withheld the fact that you were, in 
fact, not the “unconditional and sole 
owner’— the insurance company 
would avoid your policy, holding 
that the policy was void not only as 
to the interest of the unnamed co- 
owner (your wife) , but also as to the 
interest of the person named in the 
policy—you! 

Statistics and records reveal that 
many outstanding policies today are 
void and unenforceable because of 
innocent noncompliance with vari- 
ous “moral hazard” conditions 
couched in stiff legal phraseology. 


Fire Insurance Abuses 

Are Extensive 

Just how extensive is this abuse by 
fire underwriters in “living up to the 
letter of the word” in policies issued, 
and the the insurance 
adjuster has to take advantage of 


inclination 


trivial technicalities, oversights and 
innocent mistakes on the part of 
agents of their own and _policy- 
holders, is reflected in a study made 
in a mid-western state. Examination 
was made in a small community of 
outstanding fire insurance policies. 
Of 581 insurance policies on real 
property examined, nearly 25 per 
cent were found to be void, due to 
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innocent violation of the “uncon- 
ditional and sole ownership” clause. 
The probers reviewed 255 policies 
on jointly-owned real property, and 
found over 50 per cent to be void. 

If your property were in Massachu- 
setts, Maine, New Hampshire or 
Minnesota, you probably would not 
face entire loss of protection, or even 
partial recovery, for in these states 
the so-called “moral hazard” or “un- 
conditional and sole ownership” 
clause is omitted from fire insurance 
policies. Allowance in those states is 
made for a wife’s undisclosed and 
limited interest in property. 

In Wisconsin and South Carolina 
the vicious and devastating clause 
does not apply to the co-ownership 
of property by husband and wife. 

Why, you ask, can such a situation 
exist and entrap one who purchased 
a policy in good faith only to be 
penalized and deprived of protection 
through “technicalities”? 

Many insurance executives and 
legal lights in highly organized and 
efficient legal departments make the 
feeble claim that undisclosed 
ownership of real property creates a 
“moral hazard”, describing the moral 
hazard as a “risk resulting from the 
creation of a temptation for the 
owner of insured property to destroy 
it himself in order to realize upon 
his policy”. 

They contend that undisclosed co- 
ownership creates a hazard because 
the policyholder gains full protec- 
tion of property in which he has but 
limited interest. They suggest he 
might be tempted to destroy the 
property in order to recover for a 
full loss and thereby make a profit. 


co- 


Does it seem justifiable, critics of 
the system ask, for fire insurance 
companies to issue such a large per- 
centage of void policies to innocent 
persons in the hope of occasionally 
apprehending a law- and _policy- 
violating incendiary aimed at en- 
riching himself through a ruse? Are 
not the results too meager for the 
terrific price the companies assess 
against the public? 

The law says that one who wilfully 
burns his property cannot recover his 
insurance regardless of the provisions 





of his policy, should the facts be 
presented in the proper tribunals. 
Little wonder, then, that 
every quarter of the country there 
arise from time to time vehement de 


from 


mands for reform in the fire insur. 
ance practices of supposedly respon- 
sible companies. 

the 
stumbling blocks and vicious excep 
tions of the Standard Insurance Form 
have victimized 


Over the years inequities, 


innocent policy 
holders, and in many states where 
constructive changes have been 
offered in legislative halls the power 
ful insurance lobby has succeeded 
in defeating remedial legislation to 


the detriment of policyholders. 


Insurance Companies 
Insist on Old Form 


The insurance octopus prefers to 
hold the majority of the blue chips 
in dealing with the public; it insists 
on clinging to the provisions of the 
old New York policy form in some 
twenty-eight states, the revised New 
York form in some fifteen or sixteen 
states, and the Massachusetts form in 
four commonwealths. 

The need for modification, clarifi 
cation and refinement of the Stand 
ard Insurance Policy (contract), the 
elimination of its iniquitous provi 
sions and the adoption of more 
equitable, honest, forthright and 
sound provisions in favor of the 
policyholder today is widely stressed 
by advocates of sound business 
ethics. 

Many insist it is high time the 
board and other fire insurance com 
panies of America dispense with the 
so-called “‘adjustment bureaus”, the 
nonverified and “chiselling” apprai 
sals growing out of compulsory 
arbitration conducted by company 
controlled appraisals, and approach 
the matter of fire loss adjustment in 
a_ business-like afford 
the policyholder protection to which 
he is entitled. 


manner and 


Critics of fire insurance procedures 
seem to be justified today when they 
turn the tables and call for the pro 
tection of the fire insurance policy 


(Continued on page 346) 
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Improving Bar Examinations: 


Some Suggestions 


Professor of Law at Stanford University 


® Raising the standards of the legal profession is one of the most important tasks of 


the organized Bar. The bar examination, which determines who shall be admitted to 


the practice of law, is obviously of fundamental importance if higher professional 


standards are to be achieved. Paradoxically, the bar examination frequently stands in 
the way of the broad, well-rounded legal training that will build higher standards. 


In this article, Professor Brenner examines the problem and offers a way around 





by James E. Brenner - 
the paradox. 
" Bar examinations! At once the 


balance stone and the bugbear of 
our legal profession—the very life 
stream and the damming pool of our 
erowth! 

What subjects should be included 
examination? A_ bar 
test of 
professional competence in legal rea- 


in the” bar 


examination should be a 
soning and legal knowledge. Legal 
reasoning can be tested by well pre- 
pared questions in a comparatively 
small number of subjects. Eight or 
ten questions would be sufficient if 
it were certain that all applicants 
had taken courses that covered the 
points presented by the questions. 
rhis procedure would reduce the 
regimentation of law schools to a 
minimum, but it would not provide 
breadth of content. This is a ques- 
tion of much importance to both the 
legal profession and the public. If 
only eight or ten subjects were in- 
cluded in the bar examination it is 
that 
their curricula to 


schools 
the 


almost certain some 


would gear 
bar examination in a way that would 
deny their students an opportunity 


to secure a broad legal background. 

Legal knowledge can be tested 
only if the scope of the examination 
is broad enough to provide adequate 
content. If the legal profession is to 
protect itself against encroachment 
on the practice of law by laymen it 
must make certain that a sufficient 
number of persons admitted to prac 
tice law are trained and qualified 
to meet the needs of the public for 
legal services in all fields. If it does 
not do this, the laymen will step in, 
just as they have done in fields of 
taxation, administrative law, labor 
and titles, and take over work which 
should be done by lawyers. It is the 
responsibility of the bar examiners 
to extend the scope of their examina 
tions to assure the attainment of this 
objective. 

The criticism that bar examina- 
tions tend to strait-jacket or regiment 
law school training is justified in 
some instances. Where this is the case 
it is not necessarily because too many 
subjects are included in the bar ex- 
amination. It is more likely to be 
because there are too many subjects 


with questions which must be an 
swered. There is a very simple but 
seldom-used corrective for this weak- 
ness in bar examinations. The cor- 
rective is a more extensive use of 
optional questions. A bar examina- 
tion that makes adequate provision 
for optional questions cannot seri- 
ously regiment law school training. 
The bar examiners are entirely justi- 
fied in requiring law students to 
secure training in certain basic or 
fundamental subjects. It is their re- 
sponsibility to determine whether 
an applicant has acquired a sufh- 
cient degree of professional compe- 
tence to entitle him to be admitted 
to practice law. Professional compe- 
tence may rightly include training in 
the basic subjects. The number of 
basic or fundamental subjects need 
not be more than eight or ten. 

The following outline provides for 
a bar examination that requires only 
ten subjects that “must” be covered 
to qualify for admission to practice. 
In studying for admission to practice 
law, these subjects are “musts” so far 
as coverage is concerned, but one or 
more of these subjects may be omitted 
in answering the questions in the bar 
examination if adequate provision 
has been made for optional ques- 
tions. The “must requirement” is 
satisfied by a certificate from a rec- 
ognized law school that the appli- 
cant has satisfactorily completed 
courses in all of the “must subjects”. 
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Improving Bar Examinations 


In states where applicants are not 
required to attend law school an at- 
fidavit of completion would be ac- 
cepted in lieu of a law school certif- 
icate. 


List of ‘*Must"’ Subjects 

Is Proposed 

Law school teachers, bar examiners 
and others may differ as to subjects 
that should be included in the “must 
list” but this difference is not likely 
to be serious or to involve more 
than two or three subjects. The fol- 
lowing subjects are suggested for 
the “must list”. 
be added to or sub 


consideration for 
The 


tracted from as may seem desirable. 


list can 


1. Contracts 

2. Torts 

3. Real Property 

4. Criminal Law 

5. Evidence 

6. Equity 

7. Taxation (Included to make 
all applicants have 
some familiarity with Taxa- 
tion) 


certain 


8. Corporations 

9. Trusts 

10. Constitutional Law 

The following is a suggested sec- 
ond list of subjects to be included 
in the bar examination. 


1. Community Property (Not to 
be included in non-community prop- 
erty states.) 

2. Wills 

3. Conflict of Laws 

4. Pleading and Practice 

5. Agency 


The purpose of the second list is 
to add to the “must” list a group of 
subjects of sufficient importance that 
one question on each of these sub- 
jects should be included in each ex- 
amination. 

Here again there may be a differ- 
ence of opinion as to which subjects 
should be included but this need not 
affect the result that is being sought 
—an increase in the breadth of the 
applicant’s legal knowledge without 
regimenting law school training. 

The following subjects are sug- 
gested for inclusion in a third list. 
This list is made up of subjects that 
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“electives” in most 
schools. Not all these subjects need 
be included in each bar examination, 
and there should be some variation 
from examination to examination 
in the subjects selected to further 
enrich the content of the examina- 
tion. 


considered 


are 


1. Administrative Law 

2. Bills and Notes 

3. Corporation Finance 

4. Creditor’s Rights 

5. Domestic Relations 

6. Federal Jurisdiction 

7. Future Interests 

8. Government Regulation 
Business 

9. Insurance 

10. Labor Law 

11. Legislation 

12. Mortgages 

13. Municipal Corporations 

14. Personal Property 

15. Persons 

16. Public Utilities 

17. Sales 


of 


Other subjects can be added or 
dropped from the list if it is con- 
sidered advisable to do so. 

The three lists include a total of 
thirty-two subjects, a very formid- 
able list so far as numbers are con- 
cerned. If applicants were required 
to answer questions on all these sub- 
jects serious regimentation of law 
school training would be inevitable. 
This is voided by providing optional 
questions in each session of the ex- 
amination. This provision applies to 
all sessions of the examination, not 
to a part only. The applicant has a 
choice in each session and is not re- 
quired to answer a single specific 
question in the entire examination. 
The applicant has an option even in 
the subjects in the “must list”. Al- 
though he must submit a certificate 
or an affidavit that he has covered 
each of the subjects in the “must 
list” in his preparation for admission 
to practice, he need not answer ques- 
tions on all these subjects. 


Neither Schools Nor Examiners 
Should Be Regimented 


This is of much importance. An 
instructor should not be regimented 







as to the content he covers in a “must 
subject” any more than the law 
school should be regimented as 
to the subjects that are taught. On 
the question of regimentation the 
schools have been quick to voice ob- 
jections to the bar examiners telling 
the law schools which subjects they 
should teach, but they frequently 
overlook the fact that the bar ex. 
aminers should not be regimented 
in the performance of their duty any 
more than the law schools. 

It is the responsibility of the bar 
examiners to determine whether an 
applicant is competent to be ad- 
mitted to practice and it is not for 
the law teachers to tell the bar ex- 
aminers which subjects they can or 
cannot include in their bar examina- 
tions. Just as the law teachers know 
best which subjects and which con- 
tent provide the best material for 
training purposes, so the bar ex. 
aminers as practicing lawyers should 
know best which subjects provide 
the best material for determining 
competence for admission to prac- 
tice law. 

This statement does not mean that 
the applicant should be subjected to 
an examination to test experience. 
This might have been proper in the 
days when law office training was the 
accepted means of preparing for ad- 
mission to practice law. Today the 
law. schools recognize that they can- 
not teach experience because of the 
lack of time and facilities. Even if 
law schools desired to teach experi- 
ence they are not equipped to give 
this type of training. They can ex- 
pose students to lectures on the ele- 
mentary phases of “how to do it” 
but this is not the equivalent of ex- 
perience. To acquire experience 
young lawyers must have actual on- 
the-job training. 

Since applicants for admission to 
practice law are not presumed to 
be experienced practitioners, they 
should not be examined upon the 
practical problems with which law- 
yers should be familiar. They should 
be examined upon the theory of the 
law and the application of the theory 
to specific cases. That is what is 
taught in law schools. That is what 
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a graduate of a law school should 
be expected to know. That is what 
examinations should be geared to 
test. 

If these basic precepts are adhered 
to both by law teachers and by bar 
examiners there need be no conflict 
of ideas as to bar examination con- 
tent, providing optional questions 
are included in all sessions of the 
bar examination. It is just as much 
a violation of the concept of optional 
questions to require an applicant to 
answer all questions on basic sub- 
jects as it would be to require him 
to answer specific questions on elec- 
tive subjects. It is taken for granted 
that all law teachers do not cover 
exactly the same content even in the 
basic subjects. One teacher may con- 
sider one part of the subject more 
important than another and give 
more time to the development of 
that part. He may not even touch 
upon some parts of the subject. For 
effective teaching each _ instructor 
must be free to use his discretion as 
to what he will cover and what he 
will omit from his courses. 

If a bar examination includes a 
question on reformation in equity 
and the applicant must answer the 
questions even though it has not been 
covered in his course, he is being 
examined upon subject matter with 
which he is not familiar. This might 
be true of a question on illegality of 
contracts, Or any one of dozens of 
similar cases. The applicant should 
be protected against situations such 
as these by providing optional ques- 
tions in the case of the basic sub- 
jects as well as in the case of electives. 

Bar examinations should include 
questions on all the subjects included 
in the ‘ 
list of 


‘must list” and in the second 
Additional 
questions on as many subjects as are 
necessary to provide the number of 


basic subjects. 


questions desired should be selected 
from the elective list. 

Whether the examination should 
cover one, two, three or more days 
is a question of determining how 
to make an 
the 
tence of the applicants as to legal 


much time is neeessars 


accurate evaluation of com pe- 


reasoning and legal knowledge. One 


day would be sufficient to make an 
accurate evaluation of the appli- 
cant’s legal reasoning ability. A de- 
termination of the applicant's legal 
knowledge takes a longer time. 
Three days is suggested as the most 
desirable period for the examination. 
Each day should be divided into two 
sessions, three half 


hours in length. Six questions should 


each and one 
be included in each session making 
a total of thirty-six questions for 
the entire examination. Applicants 
should have the option of answering 
any four of the six questions in each 
session. This would require each of 
the applicants to answer twenty-four 
of the thirty-six questions, and would 
allow fifty-two minutes to answet 
each of the questions selected. 


Administrative Difficulties 

Should Not Stand in the Way 

Ihe objection has been raised that 
the inclusion of optional questions 
would cause administrative difficul- 
ties and for that reason the numbe1 
of optional questions, if any, should 
be very limited. The work involved 
in preparing the examination is 
necessarily increased as the number 
of questions is increased, but ad- 
ministrative difficulties should never 
be permitted to stand in the way of 
a better bar examination. Such dif- 
ficulties, if any should appear would 
be a challenge to the bar examiners 
to overcome their efforts 
will be rewarded with a better bat 
examination. 


them if 


Applicants occasionally object to 
optional questions, stating that it 
takes too long to study all the ques- 
tions before beginning to write the 
answers. There are two solutions to 
this. First, an applicant who is prop 
erly prepared need not concern him- 
self about studying all the questions 
before selecting the four which he 
desires to answer. The more effective 
way to proceed is to study the first 
question. If the applicant is familiar 
with the subject matter and the legal 
principles involved he should answer 
that question. He should then study 
the second question. If he is in doubt 
about the subject matter or the prin- 
ciples of law to be applied he should 
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skip question number 2 for the time 
being and study question number 3. 
If an applicant will proceed in this 
manner he will usually have an- 
swered four questions by the time 
he has considered question five or 
six. If not he can then reconsider 
the questions not answered and select 
one or more as required to meet the 
quota of four. The second answer to 
the objection that it takes too long 
to study all six questions is the length 
of time allowed for answering each 
question. Fifty-two minutes is the 
time allowed for each question to 
be answered. This is more time than 
allowed by the bar examiners in any 
state but one. This allows ample time 
to look over all the questions in the 
group before starting to write the 
answers if the applicant desires to 
do so. However, as already pointed 
out, the more efficient way is to take 
the questions and answer them in 
order, leaving to the last those about 
which there is any doubt. 

Not all subjects are entitled to the 
same weight in the examination. 
rhere should be two or more ques- 
tions on the more important subjects 
and only one on an elective subject. 
Going back to the list of subjects 
previously enumerated it is suggested 
that the subjects in the “must list” 
be weighted as follows: 


Questions 

Constitutional Law ........... 2 
CREE ies Alto ceny ctles duets 3 
Cees. i 2 S27 2h a 2 
Crete Rites. bien cab ehh l 
RAO, asd ome vivemintes s da19 90 2 
| IT PERE 2 
ie a. ee ee ree 2 
WAGE? os wate dow bo eo ee 2 
Sree toe. 23 Rear I 
PONG 654s eeUintss Ws SR 2 

NE 4-23 « werheetntis Cimon 19 


In the second list of basic subjects 
one question should be included in 
each of the following: 

Questions 

Agency 

Community Property, (substitute 

another subject in non-com- 


munity property states) ..... l 
CEE, CGP RIN eran ne oc dean l 
Pleading and Practice......... l 
ge ee ee ee _" 

Petal: ov: iveihapas. ast 5 
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This makes a total of twenty- 
four questions—thirty-six are needed. 
Twelve should be provided from 
the elective list. Of the subjects listed 
in the elective list select twelve and 
include one question on each of these 
subjects. This makes a total of thirty- 
six questions. 

It is important that a proper bal- 
ance be maintained in assigning the 
various questions to the different 
examination periods. If six questions 
are included in each period, four of 
the questions assigned to each period 
the 
list” and the second “basic course’”’ 


should be chosen from “must 
list. The other two questions should 


be chosen from the list of elective 


subjects. 

Applicant Would Have Choice 

of Questions 

In writing the answers to the bai 
examination each applicant may 
choose four out of six questions to 
be answered. Four of the six ques 
other basic 
subjects. The other two are on elec- 


tions are on “must” or 


tive subjects. This combination per- 
mits an applicant to choose all ques- 


tions to be answered from the “must” 
and other basic list, or he may choose 
as many as half of the questions to 
list, 
or he may choose any combination 


be answered from the elective 
in his selection of four questions out 
of six in each period, Whatever com 
still 
present a certificate or affidavit show- 
ing that he has covered all of the 
ten “must” subjects in his prepara- 
tion for admission to practice. The 


bination he chooses, he must 


certificate need not show that any 
particular content has been covered, 
only that the applicant has satisfac- 
torily completed a course in each of 
the “must” subjects. This is the only 
regimentation to which he is sub 
jected, 

How much of the applicant’s time 
is required in covering the “must” 
list in law school or in his prepara 
tion for admission to practice law? 
Law schools require an average of 
approximately eighty semester units 
of work for graduation. The subjects 
in the “must” list make up approxi- 
mately forty-five semester units of 
the eighiy required for graduation. 
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The second basic list, which includes 
additional subjects required for 


graduation by most law schools, 
thirteen 
semester units. The “must” list plus 
the second basic list requires ap- 


proximately fifty-eight semester units, 


makes up an additional 


leaving about twenty-two semester 
units for elective courses. This per 
mits a law student to take one fourth 
or more of his law work in the elec- 
tive fields, and provides an answel 
to the regimentation difficulty that 
exists in so many jurisdictions where 
a student, keeping his eye on the 
bar examinations, must do all of his 
eighty semester units of law study 
in the fields that are “musts” for a 
bar examination with no optional 
questions. 

Much of the difficulty of the past 
is the result of the failure of the bar 
examiners and representatives of the 
law schools to get together in their 
respective states to consider jointly 
the problems with which both groups 
are vitally concerned. There need 
be no conflict in solving these prob- 
lems if they can be jointly considered. 
Serious conflicts will exist if each 
group goes its own way without thor- 
oughly understanding the problems 
of the other. So-called committees on 
coéperation between the law schools, 
the the Bench 
have existed in a few states for a 
number of years. Where these com- 


bar examiners and 


mittees have met regularly two or 
more times a year and have sat down 
together to earnestly consider mutual 
problems, satisfactory solutions have 
been found to most of their difficul- 
these 
there are no committees on codpera- 
immediate steps should be 
taken to provide them. Where com- 


ties. In jurisdictions where 


tion 


mittees have been appointed but are 
not spending a sufficient amount of 
time studying the unsolved problems 
of the bar examination system and 
the requirements for admission to 
practice law, steps should be taken 
to activate them in a greater degree. 
Personnel changes should be made 
where necessary to bring these com- 
mittees the ablest lawyer, law teacher 
and judicial talent available. 

One of their problems is always 


what subjects and how many ques 
tions should be included in the ba 
examination. It is a difficult prob- 
lem to resolve satisfactorily if each 
group goes its own way, but a com 
paratively simple one if these groups 
will only get together and seriously 
study the problem. By this is not 
meant meeting and simply going 
through the motions of considering 
the problems. Much study and re- 
search preceding the meeting is re- 
quired of each of the members if 
satisfactory results are to be secured. 
Correct answers to problems such 
as these do not come as a matte? 
of intuition or happen-so. They are 
the result of careful thinking and 
study. 


After a decision has been made 
regarding the subjects to be included 
in the bar examination, there re 
mains the problem of drafting the 
questions. Most any lawyer or law 
teacher can throw ideas together and 
come up with some kind of an ex 
amination question. The range will 
extend from the memory or encyclo 
pedic type of question to one that 
is complicated with facts and so 
vague as to legal points that it has 
no value as a testing device to de- 
termine competency for admission to 
practice law. A question that in 
cludes a difficult point of law and 
is intriguing to a lawyer may not 
be a good bar examination question. 
Drafting good bar examination ques 
tions is a skill that few acquire. 
Good draftsmen are most likely 
to be found among those who are 
devoting a substantial amount of 
time to preparing examination ques 
tions. Committees on codperation 
which have carefully investigated this 
problem have reported that the best 
draftsmen of bar examinations are 
found among the law teachers. Since 
the bar examination should test what 
an applicant has learned in law 
school it would seem to follow that 
law teachers would be the ones best 
equipped to prepare the bar ex- 
amination questions and that the 
law school type of questions should 
be used in the bar examinations 
not the encyclopedic or memory type. 
The use of law teachers as draftsmen 
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of bar examination questions is no 


longer an experiment in the few 
which their services have 
been The results have been 
excellent and the bar examination 


states in 
used. 


has been developed into a testing 
device with a degree of accuracy in 
screening Out incompetents that was 
not thought possible a few years ago. 

Che difficulty with this procedure 


‘Lie American Law Institute was 
organized about twenty-six years ago 
as a Charitable corporation under 
the laws of the District of Columbia 
“to promote the clarification and 
simplification of the law and its bet- 
ter adaptation to social needs, to 
secure the better administration of 
justice, and to encourage and carry 
on scholarly and scientific 
work”’. 


Its first undertaking was the Ke 


legal 


statement of the Law which covered 
ten common law subjects. Its useful 
ness is bespoken by the fact that al 
ready it has been cited by the courts 
17,000 times. This twenty-year work 
was made possible by the generosity 
Che 


nan 


of the Carnegie Corporation. 
leader in the and the 
without whom it would never have 


work 


been done was William Draper Lewis 
who died recently at the age of 82 
with his work well done. 

In its other undertakings the In- 
looked for 
grants from foundations or individ- 


stitute has necessarily 
uals since it has no endowment and 
the membership being 1,000 and the 
dues $15 annually its income covers 
only bare overhead. We need more 
members of the right sort, meaning 
those who are well qualified and 
sufficiently interested to participate 
at the annual meetings in the actual 
work of the Institute. 

When the Restatement had been 
completed and it seemed there was 
no great demand for coverage of 
additional subjects, except possibly 
in the field of corporations and busi- 
ness associations, the Institute turned 
to the preparation of a Commercial 
Code to be submitted for adoption 
by each state legislature and by the 


is the cost. ‘his is true also of many 
of the other requirements necessary 
to produce a good bar examination 
system—the present cost is prohibi 
tive in many states. 

In these states the answer to the 
problem seems to lie in a national 
bar examination. It costs as much 
to build a good bar examination in 
a state with a few hundred lawyers 


Congress. In this work it had as a 
side partner the Conference of Com 
missioners on Uniform State Laws. 
The work is almost completed and 
it is contemplated that the Code will 
be submitted by the Conference to 
the legislatures of the states which 
1951. 


Emboldened by its apparent abil 


meet in 


ity to draft legislation, the Institute 
pursuant to suggestions trom mem- 
bers of Congress, the Joint Congres 
sional Committee on Taxation and 
representatives of the Treasury De 
partment, has undertaken the prep- 
aration of a federal income tax law, 
under another grant from the Falk 
Foundation. We have no illusion 
that it will be possible to prepare a 
statute that will be promptly and 
unanimously adopted by the Con- 
gress and the legislatures of forty 
eight states, acclaimed by the Treas- 
ury and the Bureau of Internal 
Revenue, understood at a glance by 
lawyers and laymen and adminis 
tered without litigation or con- 
troversy. We believe, however, that 
something will be achieved in im- 
provement of the present situation. 

Finally, pursuant to the suggestion 
of the American Bar Association, the 
Institute entered the field of 
tinuing legal education on a national 
The Carnegie 
primed the pump with a grant which 


con- 


scale. Corporation 
ought to suffice to put the project 
on a self-sustaining basis if it re 
ceives the sort of support from the 
various state and local bar associa- 
tions which they ought to give it. 
Ihe difficulty is that many of the 
bar associations are committed to 
the policy of making such things 
available to their members without 
charge. At the same time, the dues 
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as it does in a state with many thou- 
sand lawyers. Why duplicate this cost 
in forty-eight states and in the Dis- 
trict of Columbia? Why not have a 
national bar examination that is 
geared to law school training? One 
that can be used in any state and 
that is sufficiently financed to assure 
the best bar examinations possible 
to every state. 


are such that there is no fund from 
which the association itself can pay 
the necessary and proper expenses. 

\ joint committee of the Institute 
and this Association, sometimes 
called the Committee of Twenty- 
Iwo, is the governing body. John 
Mulder is the Director in Philadel- 
phia and James Brenner of the Stan- 
ford Law School is Director of the 
Western Area. 

The published 


three pamphlets on the preparation 


Committee has 


ol tax returns, estate planning and 
the preparation of partnership agree- 
ments; others are in course of 
preparation. In the last two years, 
institutes have been arranged in 
about a dozen states and plans are 
well under way in five or six others. 
This statement does not include New 
York, California, Texas and some 
other states where continuing legal 
education has been established en- 
tirely on intra-state initiative. It is 
that 
something more in each state than a 


essential, of course, there be 
single annual institute. Continuing 
spread 
throughout the area of each state 


legal education must be 
so that lawyers in the smaller cities 
and even in the rural districts may 
have the advantage of it. And, in the 
appropriate cities, sessions should be 
held several times during each year 
and become more or less automat- 
ically permanent from year to year. 
We need the help of every lawyer 
in the country to pass along the 
message by example as well as by 
spoken word that the Bar must con- 
tinuously educate itself so as to bet- 
interest and the 
interest of the public. 
HARRISON TWEED 
President, American Law Institute 


ter serve its own 
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Tue AMERICAN SUFFRAGE 
MEDLEY. By Dudley O. McGovney. 
Chicago: The University of Chicago 
Press. 1949. $4.50. Pages 195. 

In the same manner that a lecturer 
states that his speech will probably 
be dull, the author of The American 
Suffrage Medley introduces his book 
to the reader by recounting that he 
had rewrite the 
manuscript before publishing it, that 


been advised to 
he was warned that he should have 
substituted conclusions for the evi- 
dence establishing the facts, but that 
he rejected what he termed “wise 
advice”, choosing, he declared, “to 
leave the reader wearily to work his 
way through the evidence.” 

As if the above attempt to dis- 
courage the prospective reader were 
insufficient, Professor McGovney pre- 
faces his outline of the book by mak- 
ing the naive statement that all but 
a very few Americans believe that 
all adults except those confined to 
penal institutions and those of un- 
sound mind should have the priv- 
ilege of voting. Then just as the 
reader decides to close the cover in 
despair, the author sums up his ob- 
jectives and outlines his presentation 
of the subject matter revealing com- 
pleteness, conviction and courage, 
and if interested in this problem the 
reader finds it impossible to lay 
aside the book until the last page 
has been read. It should be added 
that the simile to the lecturer ends 
with the introduction, for while a 
speaker generally fulfills his predic- 
tion of dullness, the author of The 
American Suffrage Medley leaves no 
weary reading in subsequent chap- 
ters. 
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Establishing the need for suffrage 
reforms through the presentation of 
factual data, 
proposes that the only adequate 


Professor McGovney 
means for ending the medley of dis- 
franchising 
amendment to the Federal Constitu- 
tion. He would grant to all adult 


restrictions is by an 


citizens who are of sound mind, and 
who are not inmates of penal institu- 
tions, the constitutional right to vote, 
provided that they have satisfied a 
resident requirement of six months 
in the state or 
months in the 
an alternative 


territory and three 
voting precinct. As 
proposal, Mr. Mc- 
Govney would permit educational 
qualifications as a prerequisite, if 
they are established and regulated 
by Congress on a uniform basis. The 
amendment would apply to primary 
as well as general elections, terminat- 
ing the white primary controversy. 

Contrasted with the Fifteenth and 
Nineteenth Amendments, the 
thor’s recommendation is novel, for 


au- 


while the former were negative in 
nature, prohibiting discrimination 
because of race or sex, the latter affir- 
matively confers the right to vote on 
practically all adults. 

Many readers will agree that the 
author’s declaration to the effect 
that all but a few Americans be- 
lieve that all adults of sound mind 
should vote is not supported by the 
facts. But while there are many that 
would disfranchise our citizenry be- 
cause of color or because of economic 
status, the disfranchisers represent 
only a minority who have succeeded 
because of the indifference and the 
ignorance of many of the majority. 
rhe indifference is disappearing and 


will follow 


close behind. 


ignorance necessarily 

Although the Constitution as orig 
inally adopted in 1788 provided that 
the voting qualifications established 
the 
would apply in national elections, no 


for election of state officials 
regulations or limitations of thes« 
qualifications were incorporated into 
the Constitution. the 
restrictions imposed by the Four- 
teenth, Fifteenth Nineteenth 
Amendments, the still pre- 
scribe the qualifications for voters 


Except for 
and 


states 


in all elections. 

The differences in qualifications 
still prevail and, although changes 
have been made in all the states, in 
the 
have been regressive in nature. Con- 


some instances modifications 
sequently, the only uniformity is in 
the multiformity of the suffrage re- 
strictions. 

In one state there remains a vestige 
of the freehold requirement, while 
in another there exists a deviation 
from the general pattern of the min- 
imum age requirement. Thirty-two 
states require more than a year’s 
residence, while eleven impose a 
shorter period. Disqualification be- 
ranges from 
feiture of voting rights for the re- 


cause of crimes for- 
mainder of the convicted person’s 
life to deprivation only for the 
period of confinement. While thirty- 
seven states disfranchise mental de- 
fectives, eleven jurisdictions make no 
legislative provision for disqualifica- 
tion for this reason. 

Turning to educational qualifica- 
tions, we find either reading or writ- 
ing tests, or both, are demanded as 
a prerequisite to voting in seventeen 
states. Generally, the tests are ad- 
ministered by local election officials 
who select the phrase to be written 
or construed and who then pass on 
the applicant’s qualification. The 
statistics on the number of Negroes 
who vote in southern states having 
this restriction speak for the manner 
in which educational tests are often 
administered. 
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A carryover from a type of eco- 
nomic classicism that dates back to 
the colonial period, the poll tax dis- 
qualifies citizens in seven states. Some 
members of Congress have attempted 
to mitigate the effect of poll tax re- 
strictions by introducing bills that 
would abolish poll tax prerequisites 
in national elections. Professor Mc- 
maintains that such 
would be 
tional. The author forcibly argues 
that while Congress may regulate 
the manner of holding elections, 
only the states have the power to 
determine the qualifications of voters. 
Land owning and tax paying require- 
ments were considered to be proper 
qualifications in 1788, leading the 
author to believe that, although the 
law would purport to regulate the 
manner of elections, it would be in 
effect a determination of the voter's 


laws, 


if enacted, unconstitu- 


qualification. He predicts the Court 
would recognize the regulation as 
being the latter. 

The American Suffrage Medley 
was published posthumously, the 
author having passed away in Octo- 
ber, 1947. New developments be- 
tween the date of writing and the 
date of publication were added by 
Edward L. Barrett, Jr., of the Uni- 
versity of California. 

The book is a fitting climax to a 
distinguished career as a teacher of 
constitutional law; the author has 
used his technical knowledge to ex- 
pose and to protest against practices 
which many of us believe to be in- 
herently un-American. His study cul- 
minated in a proposal that, if ac- 
cepted, will result in the elimination 
of the iniquitous practice of dis- 
franchising American citizens _be- 
cause of their race or economic 
Status, 

To anyone, whether lawyer or lay- 
man, who believes that an intelli- 
gent, interested and representative 
electorate is the heart of our repub- 
lican form of government or to any- 
one who wants the facts with relation 
to suffrage, I unqualifiedly recom- 
mend this book. 


DONALD KEPNER 


Rutgers University Law School 


Reapines IN AMERICAN 
LEGAL HISTORY. By Mark De 
Wolfe Howe. Cambridge: Harvard 
University Press. 1949. $7.50. Pages 
x, 529. 

The past twenty years have wit- 
nessed the introduction of a vast 
amount of “nonlegal” material into 
law school casebooks, courses and 
curricula. Perhaps the use of the 
word “nonlegal” is itself a relic of 
the time prior to 1930. Whether the 
cause was the original success of the 
Brandeis brief, whether it was the 
dissatisfaction, in the maturity of 
law school as opposed to law office 
education, with the deadliness of 
three years of strictly technical educa- 
tion, or part of a general recognition 
of the need for integration of human 
knowledge, need not concern us. 
These two decades have witnessed as 
thorough an evolution in the meth- 
ods of legal education as there has 
been since the introduction of the 
casebook itself. 

In this process there has been an 
expressed desire to instruct in Ameri- 
can legal history. Schools have long 
offered courses in “legal history” or 
in the development of legal institu- 
tions. Indeed, in part the technique 
of the casebook itself is often his- 
torical, aimed, however, at the de- 
velopment of a rule or doctrine. But 
American legal history has been neg- 
lected except in the fields perhaps 
of court organization and constitu- 
tional law. This book is the result of 
a decision to offer the course as a 
second-year elective in the Harvard 
Law School. 

Professor Howe, therefore, in the 
midst of other obligations, set out 
to fill an immediate need and he has 
admirably succeeded. His collection 
of readings is from the sources them- 
selves, with textual introductions 
and transitions which he prepared. 
His field is narrow, both in topics 
and in time and geography. He has 
concerned himself with five subjects: 
the state of English law at the time 
of the colonization of Massachusetts; 
the acceptance or rejection of Eng- 
lish law during that period, follow- 
ing the Revolution, and during the 
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westward expansion of the nation; 
the peculiar problem of such accept- 
ance or rejection in a federal union 
of sovereign states; the American 
movement toward, and from, codi- 
fication; the specific application of 
the first two of these topics to the 
Massachusetts Bay Colony. 

He himself admits that the “mate- 
rials are concerned with a selected 
group of problems and a limited 
number of periods.” He states that 
the decision thus to limit the vol- 
ume was dictated by circumstances 
—the time element primarily. But 
he has blazed a trail. His decision 
to emphasize the law of colonial 
Massachusetts is likewise understand- 
able. One who has his roots in up- 
state New York might make another 
choice of problem and material. The 
acceptance of some parts of Dutch 
law as well as of English law during 
the history of colonial New York 
would be a fascinating field of re- 
search for someone who would fol- 
low in Howe's path. 

It should therefore be emphasized 
that this book is a beginning in a 
neglected area. The subject will be 
variously treated by those who fol- 
low. Howe's choice of a major theme 
is fortunate. The fundamental fact 
of acceptance of English law and 
technique was of tremendous im- 
portance. Perhaps the development 
was the easier because of the faith 
that in applying “common law” 
courts were applying the law of God 
—as well in England, at about this 
time, as in Massachusetts Bay—with 
all that means in result, reasoning 
and techniques of argument. 

Law students will find the method 
of this book familiar, for they are 
used to going to sources. Whether 
the entire field of American legal 
history can be covered in this way 
is doubtful. Perhaps it is best for 
the student to be introduced—no 
matter what time or place of begin- 
ning interests him—to an interest 
in American legal background in a 
small area and during a limited 
period of time. More than that can- 
not be attempted in a two-hour 
course. And most students will not 
feel able, with other demands, to 
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give more to it. They will be well 
rewarded—more than they realize— 
by giving as much. 

Joun W. MacDonaLp 
Cornell Law. School 


Anwnuat SURVEY OF AMERI- 
CAN LAW, 1948. New York Uni- 
versity School of Law. 1949. $10.00. 
Pages Ixxvi, 998. 

This is the seventh such survey 
by the faculty of the New York Uni- 
versity School of Law. Appropriately 
enough, it is dedicated to Chief 
Vanderbilt, who as Dean 
Vanderbilt wrote the Foreword in 
previous years. The series is now 


Justice 


about as current as it is likely to be: 
the 1948 volume was off the press 
in mid-1949. 

The latest volume lives up to the 
tradition of scholarship and service 
to the profession which the series has 
established. Its form and outline are 
substantially unchanged. War pow- 
ers, crime and delinquency, and price 
control no longer rate essays; admi- 
ralty and shipping has been added, 
and landlord and tenant. The scope 
is encyclopedic: in addition to such 
standard subjects as constitutional 
law, contracts and evidence, there 
are essays on the United States and 
the United Nations, codperatives, 
and legal history. 

The number of cases cited is well 
over three thousand, as in the 1947 
volume, but the text is nearly 200 
pages shorter. Most of the shrinkage 
“Part One—Public Law: In 
General”, particularly in the treat- 
ment of constitutional law and olf 


is in 


civil rights. The compression could 
well be carried further in this part. 
For a good deal of it overlaps mate- 
rial in later sections such as public 
utilities, the antitrust laws or crim- 
inal procedure. Thus the doctrine of 
forum non conveniens turns up 
under conflict of laws and constitu- 
tional law in Part One, under the 
antitrust laws in Part Two, and 
under civil remedies and procedure 
in Part Four; it is not mentioned 
under transportation law or corpora- 


tions in Part Three, where the same 
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cases would be appropriate. Some 
overlapping is inevitable, perhaps 
desirable, but usually a cross-refer- 
ence would be sufficient; it is hard 
to justify a full-dress statement of 
migratory divorce cases first under 
conflict of laws, then under constitu- 
tional law, and finally under family 
relations and persons. 

The volume can and does serve 
one purpose very well: it calls the 
reader’s attention to developments 
in the law and in the literature of 
the law. It should be especially use- 
ful to those who concentrate in par- 
ticular fields but like to know some- 
thing of developments outside them. 
Sixteen pages on the antitrust laws 
or thirty-four pages on federal taxa- 
tion will not be very helpful to the 
specialist. But all of us need to know 
something on these subjects, and 
these essays tell us where the battle 
is hottest. 


There other functions that 


such a volume cannot serve well and 


are 


probably should not try to serve. 
One is to substitute for digests and 
indices. A digest or index would be 
more usable in tabular form; it 
would need more cross-referencing; 
it should be more complete. Unlike 
digests, these essays should be de- 
signed to be read through. For the 
most part they are; but occasionally 
one finds citations multiplied on 
matters of routine, or a series of 
abstracts of cases without indication 
how their significance extends be- 
yond their own facts. The result is 
of course that the reader develops 
a Slight case of the same kind of 
intellectual indigestion he would get 
from sustained reading of a diction- 
ary. 

On this score the essays on tradi 
tional “private-law” subjects like 
contracts or agency do better than 
those on constitutional law or ad- 
ministrative law. The number of 
contract cases is so vast that the 
writer cannot possibly achieve com 
pleteness of citation in the space 
available, much less abstract all the 
cases. As a result he confines himself 
to a few matters he thinks interesting 
or important, and explains why. 


These essays cannot exhaust the 
innumerable subjects on which they 
touch. They do well enough if they 
find and describe significant develop. 
ments, summarize their settings, and 
point out their importance. Final 
analysis and resolution of complex 
and hotly-controversial issues may 
properly be left for other forums. 
It is not clear that anything is added 
to the survey by the surveyor’s paren 
thetical assertion that he adheres to 
one side of a controversy rather than 
the other. In all humility it is sub 
mitted that next year the blue pencil 
should be used more freely on refer- 
ences to a minority opinion “with 
which it is easier for this critic to 
agree.”” Adequate room for expres 
sion of the critic’s personality can be 
found in the realm of selection and 
emphasis. 

These criticisms are petty, even 
captious; it only remains, you may 
say, to complain of the proofreading. 
And indeed it is so: portions of the 
book 
typographical errors, possibly the 


do seem to have too many 
result of the extraordinary rush that 
must have been required to get the 
book out so soon after the end of 
the year. Perhaps a little less speed 
would make possible a little more 
thorough editorial work. 

The defects complained of, if such 
they be, do not affect the merit o1 
the usefulness of the volume as a 
whole. If I seem to carp, please re 
member that others have adequately 
sung the praises of previous volumes 
in the series, that this volume is prob 
ably even better than its predecessors, 
and that my object is only to help 
make the next volume better still. 
RopertT BRAUCHER 


Harvard Law School 


Tue RELATIVITY OF WAR 
AND PEACE: A STUDY IN LAW, 
HISTORY AND POLITICS. By 
Fritz. Grob. Foreword by Roscoe 
Pound. New Haven: Yale University 
Press. 1949, Price $5. Pages 402. 
The subtitle indicates this volume 
to be a study in law, history and 
politics. It is more than that. It is 
a prime study in semantics and on¢ 
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of the most practical, well-balanced 
and significant contributions to that 
growing field that has come from the 
presses during the past year. Sim- 
ilarly from its treatment of the sub- 
ject of war and peace, it is obviously 
a work in the field of international 
law, but it is again much more than 
just that. As the eternally prolific 
Pound says in a succinct foreword: 
“Thus the problem to which Dr. 
Grob has addressed himself is one of 
law and of science of law generally. 
It is not confined to international 
Dr. Grob has made a real 
contribution to analytical jurispru- 
dence.” 


law. 


In order to evidence the fact that 
our notions of what is war and what 
is peace are decidedly relative and 
subject to policy, politics and expe- 
diency rather than to strict definition 
—legal or otherwise—the author 
draws first from history of the past 
one hundred and fifty years for illus- 
trations of varying situations in 
which doubt as to the exact charac- 
ter of events was amply justified by 
the way the events were treated by 
the participants and by the rest of 
the nations. He then draws his con- 
clusions from these instances in a 
concluding theoretical section. 

He cites initially the loose use of 
such terms as war, peace, state of 
war, state of peace, de jure and 
de facto war, and particularly the 
new term, nonbelligerency, as dis- 
tinguished from neutrality, as in- 
stances of the absence of precision 
in definition. It has often been said 
that states are either at war or at 
peace, or so it would seem, but 
“there may be operations, short of 
war, a twilight zone of war, so to 
speak, and secondly . . . states, in- 
stead of being at war pure and 
simple, may be at war only to a 
limited extent.” Such a condition 
of operation short of war is variously 
referred to as intermediate state, 
state of hostilities, measures short of 
war, imperfect war, limited war, par- 
tial war, incomplete war or quasi- 
war. The French blockade of Argen- 
tina in 1838 and our own so-called 
punitive expedition against Villa in 
1916 in Mexico are cited as instances 


indicative of the plethora of perplex- 
ing terms employed to cover anom- 
alous situations. 


The author turns next to consider 
cases in which authorities differ as to 
whether the events occurred in peace 
or war and some in which battles 
were fought allegedly in peace times. 
The American naval operations 
against France from 1798 to 1800, 
the shoot-on-sight order of President 
Roosevelt in late 1941 as against 
Germany and Italy, the Boxer Expe- 
dition in 1900-1901 and the German 
military operations against Italy in 
1915 and 1916 are cases used to pose 
the problem of war or peace, while 
the Battle of Navarino in 1827, the 
French actions against Annam in 
1883-1884 and against China in 1883- 
1885 and those of Japan against 
China in 1931 to 1933 and again 
from 1937 to 1941 are offered to show 
the existence of battles during “peace 
time”. The author outlines these 
events with rich and ample detail to 
place them within the focus of his 
thesis. 

In the theoretical portion, Dr. 
Grob turns first to a consideration 
of natural law and shows adequately 
that “Yesterday’s answers are inade- 
quate for today’s problems. Under 
economic, social and political con- 
ditions which change in the course 
of time and vary from nation to 
nation, there could be no appeal to 
reason and hence no authority in 
static and uniform rules of law. 
No body of legal rules is destined 
to be valid forever, or to be valid 
everywhere.” Grob then elaborates 
upon the thesis in the light of this 
fundamental view and the historical 
material previously adduced. He 
concludes that “. . .what has to be 
looked for is not one over-all legal 
definition of war, but a variety of 
legal definitions, each made in the 
light of and in relation to.the par- 
ticular intent and purpose of the 
rule which happens to be under con- 
sideration.” Each set of facts must 
be related not to one arbitrary defi- 
nition of war, but to some one or 
more of the rules of war under which 
the event may be variously examined 
as in one sense peace and in another 


“Books for Lawyers” 
















the time. This 
may sound ridiculous logically and 
rationally, but such is the fact in 
practice and such must be our realiza- 
tion of actuality. “In the final analy- 
sis it comes down to this: names do 
not change the legal nature of opera- 
tions they remain what they 
are regardless of their name and 
regardless of whether they are named 
at all... . Actions, as the Romans 
said, must be judged non ex nomine 
sed ex re.” 

This a fine exercise in 
legal realism and leaves one with 
much food for speculation over such 
a new term—not discussed here—as 


sense war at same 


work is 


“cold war’. Is it peace or is it war? 
Relatively speaking where are we 
from day to day? 


Lester E. DENONN 
New York, New York 


An INTRODUCTION TO 
CRIMINALISTICS. By C. E. 
O’Hara and J. W. Osterburg. New 
York: The Macmillan Company, 
New York. 1949. $10.00. Pages xxii, 
705. 

An Introduction to Criminalistics 
is a compilation of techniques and 
information gathered from the exten- 
sive literature embraced in the field 
of scientific crime detection. Very 
little original material is to be found 
and the lack of brief surveys of fire- 
arm identification, document exami- 
nation, and lie detection, work horse 
departments in any police labora- 
tory, may detract a little from the 
value of the text as reference mate- 
rial. In defense of the authors it 
must be said that their omission is 
interided since good books are al- 
ready available in these fields. How- 
ever, less discussion of little used and 
extremely expensive instruments 
might have left room for some treat- 
ment of more important phases such 
as the handling of arson investiga- 
tions. 

Since the group using this book 
will possess a varied background of 
education, it was written with a mini- 
mum of extraneous mathematics and 
formulae. Subject matter ranges 
from crime scene investigations to 
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laboratory analyses to the latest of 
instruments, the electron microscope. 
The names of leading authorities in 
the field of scientific crime detection 
appear in the acknowledgments. 

The text is divided into sections 
and chapters; the first section deals 
with the laboratory in general; the 
second, with physical measurements 
in which the treatment of data will 
offer helpful knowledge. The third 
section encompasses the subject of 
impressions of various sorts, includ- 
ing fingerprints, footprints, tool 
marks, and describes the methods 
for their preservation. Photography, 
both at the scene and in the labora- 
is dealt with in the fourth 
section. 


tory, 


The examinations of material by 
physical means, such as ultraviolet, 
infrared and x-rays, and the proce- 
dures for handling automobile acci- 
dent investigations are discussed in 
section five. 

Some of the more important as- 
pects of chemical examinations will 
be found in section six. Here, the 
subjects of blood, chemical tests for 
intoxication, seminal stains, nar- 
cotics and others are related. 

Document examination, as it per- 
tains to inks, erasures, charred docu- 
ments is handled in section seven. 
Since there are in existence good 
texts on the comparison of hand- 
writing, the authors refrained from 
repetitious discussion of the subject. 

Optical methods of analysis and 
advanced instrumental analysis are 
discussed in sections eight and nine. 
Microscopy, spectrochemical analysis, 
x-ray diffraction and the electron 
microscope are treated briefly in these 
sections. One of the most valuable 
sections for the attorney's attention 
is the last section dealing with the 
probative value of physical evidence. 
Probability and proof are expounded 
in a way illuminating even to the 
nonmathematically minded. 

It would be facetious to expect one 
volume to contain all of the worth- 
while material encountered in this 
vast field. However, the authors are 
to be congratulated on preparing an 
excellent summary of many of the 
problems and methods in current use 
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in police laboratories. It is certain 
that there are few attorneys who can 
read O’Hara and Osterburg without 
deriving some benefit. 

Josern D. Nico. 


Scientific Crime Detection Laboratory 
Chicago, Illinois 


Burkes POLITICS. Edited by 
Ross J]. S. Hoffman and Paul Levack. 
New York: Alfred A. Knopf. 1949. 
$4.75. Pages xxxvit, 536, x. 


Orvr EMINENT FRIEND ED- 
MUND BURKE. By Thomas W. 
Copeland. New Haven: Yale Uni- 
versity Press. 1949. $4.00. Pages 1x, 
251. 

It would appear from the publica- 
tion of these two excellent volumes 
that a minor revival of the influence 
and reputation of “the illustrious 
Mr. Burke” is presently in motion. 
In one sense, to be sure, this is not 
strictly true; Burke the orator, Burke 
the friend of embattled America. 
Burke the arch-foe of the French 
Revolution needs revival. His 
writings may not be “current and 
choice”, but he is surely one of the 
more familiar of those literary, polit- 
ical, and scientific Englishmen with 
whom most literate Americans make 
an acquaintance in the course of their 
education. In another sense, how- 
ever, Burke is being increasingly 
sought out by thoughtful persons of 
this generation—in this instance as 
political philosopher, and as con- 
servative. 

There can no longer be any doubt 
that more and more Americans, 
especially artists and writers and 
other intellectuals with nothing tan 
gible to lose (votes, for instance), arc 
turning to the principles of conscious 
conservatism as the most agreeable 
palliative, if not panacea, for our 
present woes. They have not neces- 
sarily rejected democracy, but they 
have certainly turned their backs on 
progressivism and reform, and have 
sought peace and order in the more 
stable and societal aspects of the 
western tradition. One of the ac- 
cepted techniques through which a 
writer announces his discovery of 
conservatism is apparently the book 


no 


or essay about some troubled period 
in the past (1787 in America, 1789 
in France, 1814-1815 or 1848 in all 
Europe) in which a prominent con- 
servative figure is depicted as the 
man to whom the people should have 
listened more carefully. The most 
obvious example of this literary de- 
vice is Peter Viereck’s Conservatism 
Revisited, and if he can build his 
case for conservatism on Prince Met- 
ternich, surely other men have a right 
to invoke the noblest of all conserva- 
tives, Edmund Burke. 

Professors Hoffman and Levack of 
Fordham University are primarily 
concerned with Burke as a conserva- 
tive. Their stout volume is a care- 
fully selected, tastefully organized, 
extremely useful compendium of 
Burke’s most celebrated and service- 
able writings, to which they have 
added an introduction on “Burke's 
Philosophy of Politics” and a run- 
ning commentary that should leave 
no doubt in the reader’s mind of 
their long-range political sympathies. 
For them Burke is most rightly to be 
remembered and his words reread as 
the uncompromising foe of the forces 
of “evil” let loose by the French Rev- 
olution (for which, not altogether 
incidentally, they have not the tiniest 
particle of sympathy). At the same 
time, they also give a balanced por- 
trait of Burke’s great actions and 
arguments for conservative reform. 
Nevertheless, it is the horrified and 
essentially blind author of Reflec- 
tions on the Revolution in France 
rather than the balanced expositor of 
Thoughts on the Cause of the Present 
Discontents who comes through most 
clearly in these pages. And that is 
really quite unfortunate, for if Burke 
is to be revived as a man with a 
message for our times, let us hope 
that it will be for his brilliant, often 
quite flexible, defense of the pre- 
scriptive Constitution and not for 
his unreasoning defense of one of the 
most rotten regimes in modern his 
It is conservatism not reaction 
that brings peace and stability. 


tory. 


Professor Copeland of Chicago is 
interested in Burke as a man, espe- 
cially the man of mystery who went 


(Continued on page 320) 
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The Proper Place of the Lawyer in Society 


by Ernest Wilkerson + of the Wyoming Bar (Casper) 


® This is the essay that won first place in the 1949 competition conducted by the 


American Bar Association under the terms of the will of the late Judge Erskine M. 


Ross of California. The Association Committee that made the award was composed 
of John Kirkland Clark of New York, Alfred P. Murrah of Oklahoma, and Leo 


Brewer of Texas. 





® Nearly one hundred years ago, an 
Englishman determined to write a 
book. He wanted to set down lucidly 
ind compellingly the principles that 
guided his life, and to dispel, as well 
as one man could, the half truths and 
the prejudices that he felt impeded 
a tolerant understanding of his be- 
liefs. He undertook the task prayer 
fully, and wrote with the clarity and 
discernment that are achieved only 
by those who are determined to as 
semble words in a manner that will 
reach the hearts of men. He wrote 
with an inner compulsion to say what 
he believed to be true and what he 
The re- 
sult was a message which, in its realm, 


believed needed to be said. 


is a masterpiece. The man was John 
Henry, Cardinal Newman; the book, 
|pologia Pro Vita Sua. Anyone who 
reads the work and lays aside his pre- 
conceptions of dogma and dialectics 
acknowledges the genuineness and 
worth of Newman’s effort. The sig- 
nificant thing is not whether one ad- 
heres to Newman's creed; what is sig 
nificant is that here was a man who 
had a deep-rooted belief in the mean- 
ing of his life and works and could 
xplain it in comprehensible terms 
to his fellow men. 


Newman, it happens, was a practi- 
tioner of religion. He could equally 
well have been a practitioner of med- 
icine, of farming or of law. In every 
profession, in every craft and in even 
the most humble pursuits, there are 
men who believe in what they are 
doing and believe that what they are 
doing is important. A very few try 
to tell why; the majority do not. The 
latter may have the better of it. The 
few who are given to analysis of their 
place in the societal framework will 
feel inevitably the hopelessness that 
comes from trying to evaluate their 
work and daily activities in terms of 
the somewhat nebulous ideals that 
motivate them. It is disturbing to try 
to mesh the two, because to do so we 
must take our eyes off the shoulders 
of the man ahead and stand for a 
moment outside the line of march, 
trying to view the entire parade as 
one integrated, meaningful display. 
Being only men, we never do this 
with complete success. 


Lawyer's Skill Finds Guides 

for Action and Conduct 

\ lawyer who is bent on writing 
about his place and function in so 


ciety steers a perilous course. He be- 


and midway finds that he has 
outlined a comprehensive and bor- 
ing treatise which might appropri- 
ately be taught as ““The Legal Profes- 
sion—one credit hour”. 


gins 


He begins 
again—and finds himself fathering a 
compendium of legal miscellany, set- 
ting down “How” and “What” in an 
edifying way, but forgetting to say 
“Why”. Or he may struggle through 
a Hegelian quagmire for a few thou- 
sand words before he discovers that 
the “Why’—the philosophy of the 
law—can be translated only in terms 
of the “How” and “What” of the 
lawyer's everyday routine. To strike 
a balance here is difficult. 

It is especially important that we 
not take too Olympian a point of 
view, for the practicing lawyer, after 
all, is a fellow who has to sell himself 
and his wares to his nonlawyer neigh- 
bors in order that he and his family 
may enjoy a measure of the same 
opportunities and comforts as they. 
It is true that what he has to sell is 
different from what they have. The 
skill of the surgeon is essentially a 
mechanical one, as is that of the 
bricklayer. Either the incision is deep 
enough or it is not; the building will 
either stand or fall. The lawyer’s skill 
might be said to consist in his ability 
to tranmsmute certain metaphysical 
concepts into practical and realistic 
guides for action and conduct. The 
“reasonable man” cannot be meas- 


ured with calipers; the “holder in 
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due course” does not come in a pat- 
tern; and “good custom and usage ia 
the trade” cannot be weighed on the 
scales. 

As lawyers, we deal with intangi- 
bles which we must make sensible to 
ourselves and to our clients through 
the highly imperfect medium of 
words, It is in this regard that the 
lawyer finds himself in sympathy 
with the minister. Both are trying to 
interpret and instill rules of conduct: 
rules which derive, in the one case, 
from the deliberation and councils 
of men, and in the other, from 
sources outside ourselves. The law- 
yer has a slightly firmer grip on reali- 
ty here, for he can predict with some- 
what more certitude what rewards 
or punishments will follow a given 
course of action. Consequently, he 
may not be so susceptible to soul- 
searching doubts as to whether or not 
he is right. Be that as it may, it is not 
only ministers who should feel called 
upon to give an occasional account- 
ing; lawyers, being members of per- 
haps one of the most maligned pro- 
fessions, should feel a particular im- 
pulse to reason out their place and 
function in society. 


Lawyers’ Place in Society 

Should Be Analyzed 

There is something rather whole- 
some in occasional introspective 
probings to see what makes us what 
we are and whether what we are is 
what we should be. Improvement is 
often born of inquiry. True, in so 
analyzing ourselves, we may fall 
gracelessly between two stools. We 
all know our professional Jeremiahs 
whose discourses intone our mea cul- 
pas and who assure us that in the 
brighter world to come there will be 
no place for the higgling, niggling 
likes of us, and we are not completely 
unfamiliar with those at the other ex- 
treme whose mothers presumably 
were frightened by the Coué formula. 
Most of us would acknowledge that 
somewhere between the two poles 
there lies a true analysis of what it is 
we lawyers have to offer to humanity 
that makes us worth our keep. What 
is it? What do we do? We do not 
heal the sick or build the buildings; 
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we do not shoe the horses or pilot the 
planes; we do not ride the high wires 
or compose the songs. What do we 
do? Well, for one thing— 


We distinguish the cases. 
Why may not that be the skull of a 
lawyer? Where be his quiddities now, 
his quillets, his cases, his tenures, and 
his tricks? Hamlet, Act V, Scene I 


Daily we lawyers are forced, often 
without our being conscious of it, 
to make nice analyses of fact situa- 
tions and to compare them with this 
or that legal pattern. We deal with 
a mechanism, the law, which is not 
unlike the child’s toy that has a num- 
ber of dissimilar apertures which will 
receive from the grubby hands of our 
little ones only blocks of the same 
shape and dimension, and which we 
bring home with the belief that it 
may teach perception of the like and 
unlike to the child. We hope that 
eventually he may learn that a cir- 
cular hole will not receive a square 
block. So it is with us, when we try 
to find the aperture to fit the prob- 
lem which concerns us. 

A popular song of a few years back 
assured us that ‘“‘Everything’s Been 
Done Before,” but we begin to won- 
der in the law, particularly as we try 
to find what the law is in the case at 
hand. Often as our research pro- 
gresses, we discover that the cases 
that made the law what it is are 
somehow different from our own. So 
we distinguish the cases and so we 
strike out to make the law of our 
case what we think it should be. This 
seems a prosaic enough exercise, and 
one which possibly does not deserve 
mention among all of the splendid 
and inspirational aspects of the pro- 
fession. On closer analysis, though, 
there seems to be a significant prin- 
ciple behind “distinguishing the 
cases” which we, as lawyers, should 
recognize and should carry forward 
for the benefit of our people and 
our society. Today one of the most 
dangerous of tendencies is the fail- 
ure critically to analyze and to 
differentiate between things which 
may look, sound, and seem like 
other things, but which are really 
very different. It may be that only as 





we preserve our ability to distinguish 
and to perceive differences and simi- 
larities can we hope to exist and ma- 
ture as a civilized people. 


There Is No Panacea 
for the World's Ills 
In this time there is constant danger 
that we, who have the democratic 
right to do so, shall not weigh and 
assay truly the genuine and the mere- 
tricious as it pours in on us from all 
sides. Through our phenomenal ad- 
vances in science and communica- 
tion, we have taken the problems of 
the whole world out of the chancel- 
lery and the G.H.Q. and pitched 
them into the front parlor and the 
corner drugstore. To have done so is 
a magnificent accomplishment, but 
one that is fraught with the inquiry, 
“Do we as a free people have the un- 
derstanding and the insight to make 
the right decisions if we are given 
the truth?” Do we have the ability 
to “distinguish the cases”? Only as 
we do will we know why foreign 
“isms” of whatever kind are not the 
answer for our people. Only as we 
do will we know that out of the his- 
tory and characteristics of every peo- 
ple is woven the pattern for their 
existence and survival. Only as we 
do will we understand that because 
there are no cases “on all fours” in 
the realm of the struggle and achieve 
ments of whole peoples, there is no 
blanket panacea for their ills, no uni- 
versal Baedeker for their economic, 
political and spiritual wanderings. 
We lawyers know that even in the 
elemental realm of the relationship 
of one individual to another or of 
one individual to his state, we never 
We 
know that, in the infinite variety of 
human relationships through the 
centuries, there have never been two 
instances where the identical factors 
produced the identical results for the 
identical reasons. This is why we dis- 
tinguish the cases, and this is why we 
know that it is important to do so. 
We should say to our lay friends, 
“Criticize us if you will for our quib- 
bling and picayune ways, but never 
forget that it is only as we Americans 
differentiate the good and bad, false 


find the ready-made answer. 
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and true, Christ and anti-Christ that 
we may hope to escape the terror of 
barbaric despotism.” This needs to 
be pointed out early, often, and with 
emphasis. Maybe the lawyers, because 
they believe it and practice it, should 
be the ones to be sure that it is. And 
this may well be one of the reasons 
why 


We go into politics. 


The profession of law is the only 
aristocratic element which can be 
amalgamated without violence into 
the natural elements of democracy 
and which can be advantageously and 
permanently combined with them. 
De Tocqueville, Democracy in Amer- 
ica, Volume I, Chapter XVI 


It is no accident that lawyers have 
been foremen in the construction of 
the great backdrop of government 
before which has been played the 
drama of our democracy. The in- 
herent premise of a free society is 
that man has the innate ability and 
integrity to judge public problems 
in their true light and to come to 
wise and timely decisions. This prem- 
ise is fundamental in the operation 
of our legal system as well. 

One of the aspects of our juris- 
prudence which has been subjected 
to the most severe academic criticism 
is our adversary system of procedure. 
Would it not be better, some say, if 
there were a calm and dispassionate 
appraisal by disinterested persons, 
followed by a decision rendered in an 
aura of sweet reasonableness, rather 
than a hammer-and-tong battle be- 
tween special pleaders, given to ex- 
cess in statement and overeagerness 
in forwarding their viewpoints? It is 
these observers (who deplore the pug- 
nacious processes of the law) who are 
most surprised to see adversary at- 
torneys “have at each other” for an 
hour and then link arms and walk 
away together. It is in that very phe- 
nomenon that there lies a meaningful 
kernel of significance, not only for 
lawyers, but for all of our people. 


Processes of Law Parallel 
Processes of Government 
Chis nation is not a homogeneous 
mass of faceless people; it is a surg- 
ing, colorful pattern of individuals, 


each of whom has the innate and 
basic human dignity recognized by 
our Constitution and not one of 
whom may be scorned, oppressed, 
imprisoned or punished without the 
awareness and appraisal of the whole 
of the people. Having, thus, a na- 
tion of strong men and women who 
are led by stronger leaders, we do 
not lack for divergence of interests 
or Opinions. 

Today the men of labor, the farm- 
ers, the industrialists have equally 
influential and capable spokesmen. 
These spokesmen forward, with tell- 
ing advocacy, the special interests of 
their supporters for the considera- 
tion of the whole people, who, in a 
democracy, are the final court of 
appeal. There is apparent, thus, a 
close and interesting parallel be- 
tween the processes of the law and 
the processes of government. The 
analogy, oversimplified, might be 
stated thus: in both realms, from 
a free interplay of excesses and biased 
viewpoints, we attempt to construct 
a fair, balanced and equitable solu- 
tion. ‘There are probably better 
ways of arriving at truth, but until 
we are blessed with a revelation as 
to what they are, we shall have to 
continue to hammer out with our im- 
perfect and brittle tools codes of 
conduct and ethics which we deem 
wise and just. We do not, as yet, re- 
ceive predictable divine guidance in 
our activities in this regard, so we 
have to do the best we, as human 
beings, can do. 

Thus are our society and the law 
carried on, and thus do we try to at- 
tain in both that precarious balance 
which we define as the greatest good 
for the greatest number. It is prob- 
ably because lawyers are weaned, so 
to speak, on the principles that every 
man is entitled to his day in court, 
that every man should be heard, that 
there are two sides to any question, 
and that equally honest, wise, and 
God-fearing men can hold diamet- 
rically opposed views on any given 
matter, that they find themselves so 
inevitably drawn from the practice 
of law into the larger arena of the 
practice of political science. 

Simply stated, the goal of both 


Ross Essay 





Ernest Wilkerson, the winner of the 


1949 Ross Essay Prize, is a 29-year-old 
lawyer from Casper, Wyoming. A gradu- 
ate of Yale Law School, he was admitted 
to the Wyoming Bar in 1948. During the 
war, he served as an officer in the United 
States Marine Corps. 





mechanisms, the law and the govern- 
ment, should be to compound, out of 
the facts truthfully stated and a com- 
prehension of man’s essential possi- 
bilities and limitations, a solution 
that is fair and workable. The law- 
yer, trained in the gentle and difficult 
art of compromise and negotiation, 
finds himself no stranger to the same 
processes as they are found in govern- 
ment. The lawyer, who pins his 
faith on twelve “good men and true” 
to reach the right answer in his 
case, will most likely be one to resist 
those who challenge the ability of 
these twelve men to think for them- 
selves in society. The lawyer who 
knows the intensity of effort required 
to prepare and plead his client's case 
can comprehend the sincerity of 
those whose views differ from his 
own. The law mirrors on its small 
surface the whole intricate pattern 
of the political system, and thus does 
the lawyer, initiated into the delicate 
mysteries of human action, reaction 
and interaction in his own profes- 
sion, gravitate naturally into the 
larger game of politics. 


We regard the equities. 


Mastering the lawless science of our 
law, 
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Ross Essay 


That codeless myriad of precedent, 
That wilderness of single instances. 
Tennyson, Aylmer’s Field 


There is an elemental concept 
which underlies the Anglo-Saxon ap- 
proach to the law—fairness. What is 
the fair decision between two contest- 
ing parties or between groups of 
millions of citizens with disparate 
interests? It was this need for fair- 
ness which impelled us to introduce 
the great concept of equity into our 
legal system. We thereby induced a 
flexibility and humanity which im- 
measurably strengthened the system. 


inflexibility Endangers 
Fairness in Law 


In all of society, we have a continu- 
ing need for the same sort of tolerant 
understanding of the and 
needs of various of our peoples. The 


wants 


dangers to our form of government 
do not arise out of the creation of a 
responsible state which will and can 
adapt itself with fluidity to chang- 
ing social patterns and human needs. 
The dangers lie rather in the crea- 
tion of an unbending and steel-jack- 
eted series of concepts which are used 
with fine impartiality to thwart the 
just and the unjust and to block the 
needed change along with crack-pot 
scheme. 

The great architects of our demo 
cratic structure have had the same 
qualities as the great lawyers and 
judges of our legal system. Both 
have realized that laws and political 
mechanisms spring from the minds 
of men and that neither must be so 
deified as to become an instrument 
of oppression for one or for one mil- 
lion of our people. In the history of 
the human race, when a _ political 
philosophy or a legal system has been 
allowed to atrophy to the point 
where fairness, which is another way 
of saying equity, is not its basic end, 
then the people have thrown it off, 
and through turmoil and bloodshed 
have brought forth another system 
which they believed fair. 

We lawyers, nurtured as we are in 
the importance of precedent, must, 
of course, give respectful and mature 
consideration to what has been said 
by other men in other times. We 
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must find there, if we can, the deci- 
sion in our case, in order that we 
may serve the end of predictability 
in the law, but we must—and here 
we shall surely play false to our 
selves and those we speak for if we 
and the 
faith in 
precepts, 
these precedents, if they are out- 


do not—have the courage 
and 
ourselves to discard these 


innate indestructible 


worn, and ourselves blaze a new trail 
if need be to assure that fairness will 
lie at the end of our labors. If we do 
this in our profession for our clients, 
can we do less as citizens when we 
detect an oppressive and unjust eco- 
nomic or political situation? 


Counterpart of Equity in Law 

Is Equity in Society 

We in America are engaged in a 
great continuing defiance of history. 
All the manifold chapters of man’s 
courageous effort to mold and direct 
his political and economic destiny 
have closed with a sorry postlude ol 
despotism, disillusion and despair. It 
has ever been the lot of man to create 
governmental machines that, though 
nobly conceived, eventually toppled 
because of their inflexible and im- 
mutable processes which failed to 
change as human wants and needs 
changed. When this has happened, 
a Khan, a Caesar, a Bonaparte or a 
Hitler has always been ready to lay 
the scourge of dictatorial oppression 
on the individual citizen because he 
had failed to keep his government 
fair and free. 

Is it not particularly necessary that 
we have men and women in our 
state and society in whom the con 
cept of “looking at the equities’ is 
ingrained? It was by looking at the 
equities that we lawyers tempered 
the rigidity and the harshness of the 
centuries ago, 
thereby saved it from certain de- 


common law and 
struction at the hands of the people 
who created it but who could no 
longer be sure of being treated 
fairly under it. Oppression in law 
is merely a small counterpart of op 
pression in society. Equity in law 
should and must find its greater 
counterpart in equity in society. 
who best the vital 


Lawvers, know 


and irreplaceable part equity plays 
in law, must be sure that so long as 
they can be heard, equity will have 
its place in our government and in 
the thinking of our people. 


But mainly we practice law. 


Ihe popular attitude toward the legal 
profession, never particularly favor- 
able, has recently grown even more 
cynical, The general futility of litiga. 
tion has given rise to the view that 
the principal benefit derived from a 
law suit is that the controversy is 
ended, rather than that justice is done. 

Despite this, there is a public 
respect for the mental versatility and 
ability of the bar. Its genius for get- 
ting results, and its peculiar facility 
for tackling and untangling complex 
situations are almost summed up in 
the popular assumption that a lawyer 
can do anything, although the process 
is expensive. 


A. A. Berle, Jr., writing in Encyclo 
pedia of Social Sciences, Vol. 1X, 
page 344, “Legal 
Legal Education”. 


Profession and 

Not too long ago there was a uni- 
formity of and 
among our lawyers. In the days when 


interest activity 
the gangling Abe Lincoln rode cir- 
cuit, the lawyer of New York would 
have felt at home in North Carolina, 
and a young aspirant “reading law” 
in Maine could, with equal ease, 
have packed his bindle to Massachu- 
setts or Missouri. In retrospect, there 
seems a pleasant simplicity about 
those days. The unqualified edicts of 
Blackstone make our present writers 
seem a lot of namby-pambies, and 
the fervor and colorful phraseology 
that our predecessors used in “plead 
ing their cases’”” make 


our current 


courtroom work drab by comparison 
Practice of Law 
Has Changed 


To 


day we are motivated by inquiry and 


Tastes, of course, have changed. 


skepticism. None of our judges o1 
writers is safe from the “legal real 
ists”, and as for “pleading the case”, 
we are all so wary of appearing un 
sophisticated that we hesitate to in 
voke the fiery phrase and purpl 


passage (which may be all to the 


good.) 
(Continued on page 347 
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Melville Weston Fuller: 


‘The Chief" and the Giants on the Court 


by Willard L. King + of the Illinois Bar (Chicago) 


® This is another chapter from Mr. King's biography of Chief Justice Fuller, soon to 


be published by The Macmillan Company. In it, he describes the men who made 


up the bench of the United States Supreme Court in 1888 when Fuller was appointed 


Chief Justice. It was a strong court, composed of forceful, able men, and the new 


Chief Justice found it no easy task to command their respect and keep their dif- 


ferences within the bounds of propriety. The story of how he succeeded makes a 


fascinating footnote to American history. 
Y Y 





® “Oh, but there were Giants on the 
Court in those days,” Fuller some- 
times said in his later years. He re- 
lerred first of all to Samuel F. Mille: 
and Stephen J. Field who, in accord- 
ance with their seniority, sat on his 
right and left. They were the last 
survivors of the appointees of Presi- 
dent Lincoln. 

Miller had originally studied med- 
icine in Kentucky and practiced 
there as a physician. Then he had 
taken up law and, because he de- 
tested slavery, had moved to lowa. 
Like Lincoln, he was a typical Amer- 
ican country lawyer. Such a man by 
long experience in thinking out his 
own problems without preconcep- 
tions often surpasses the more sophis- 
ticated city lawyer. The law reserves 
its richest prizes for the inductive 
mentality rather than the deductive 
the man who formulates his 
own major premises from his experi- 
ence rather than remembers them 
from books. Miller illustrated Jus- 
Holmes’ famous dictum that 
“The life of the law has not been 
logic: it has been experience.” 


-tor 


uuce 


He was a big man—blunt as a hip- 
popotamus and candid as sunlight; 
even his rival, Field, admired his 
“backbone”. Miller had been on the 
Court twenty-six years when Fuller 
became Chief Justice and had writ- 
ten more than his share of impor- 
tant constitutional opinions; he was 
sometimes referred to as the greatest 
figure in constitutional law since 
Marshall. His colleague, the Boston 
intellectual, Justice Horace Gray, 
said of him: “In a rough and tumble 
frontier community Miller was a 
type to gain advancement—but if 
he had had a legal education, he 
would have been second only to 
Marshall.” Chief Justice Chase had 
declared that Miller beyond 
question “the dominant personality” 
on the Court.! 

Fuller set out to win Miller's good 
will—no easy task for a well-to-do 


was 





1. The Gray quotation is from Samuel Williston, 
Justice Gray's secretary in 1888-1889, in an inter- 
view, August 3, 1945; the Chase quotation is from 
Strong, ‘‘Somuel Freeman Miller’’, Annals of 
lowa, January, 1894, page 247. To the some effect, 
see the letter Miller wrote to Ballinger on July 27, 
1892: ‘| doubt if my effective influence on the 
court would be increased by being made its Chief,” 


city man and a Democrat. “It is from 
some western prairie town,” Miller 
had asserted, “rather than some 
metropolis that future Marshalls. . . 
shall arise.”? And he, himself, died 
poor. Furthermore, he had been dis- 
appointed when his strong claims to 
the Chief Justiceship had been 
ignored at the time Chief Justice 
Waite was appointed. And he had 
also been mentioned for the place 
prior to Fuller's appointment. But 
Miller never held a grudge—even 
Chief Justice Taney, who was odious 
to all Republicans because of the 
Dred Scott decision, had won Miller's 
affection in 1863. And Fuller's powers 
to convert hostility into friendship 
were remarkable—though for more 
than a year he felt that he was mak- 
ing no progress with Justice Miller. 

Fuller's efforts te get on a friendly 
basis with his colleagues are shown 
by a story that he told them soon 
after he came on the Court. He said 
that when he went to Augusta after 
his appointment he rode in the bus 
from the railroad depot to the Au- 
gusta House. The bus-driver was a 
boyhood acquaintance and the fol- 
lowing colloquy took place:* 

Fuller: Have the boys heard that | 





quoted in Fairman, Mr. Justice Miller and the 
Supreme Court 256. 

2. Address by Miller in the Albany Law Journal 
(July 12, 1879). 

3. Professor Williston says that this story wos 
told to him at the time, probably by Justice Gray, 
as being told by Fuller. The story is part of the 
American folklore though it is usually not oftributed 
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Melville Weston Fuller 


have been appointed Chief Justice? 

Bus-driver: Oh yes. 

Fuller: What did they say? - 

Bus-driver: Oh—they laughed. 
Fuller’s personal humility was in- 
exhaustible and in sharp contrast to 
his fierce pride in the Court and his 
position on it. 


Fuller Receives Compliment 
from Colleagues 


His success in winning Miller’s re- 
spect and affection is shown by an 
incident that occurred the following 
year. Fuller had invited to 
speak before the joint session of Con- 
gress on the centennial of Washing- 
ton’s inaugural as President. He did 


been 


his best in this address and it was 
well received. Shortly thereafter, Ban- 
croft Davis, the Reporter of the Su- 
preme Court, wrote him that, at the 
suggestion of Justice Miller, the Jus- 
tices had decided to publish this 
speech in the Supreme Court reports 
—a most unusual compliment. Fuller 
replied: “Your note yesterday took 
me by surprise—a pleasant one... | 
am deeply gratified that the sug- 
gestion came from Mr. Justice Miller. 
... 1 think you will understand—No 
rising sun for me with these old 
luminaries blazing away with all 
their ancient fires.” 

But Fuller's complete capture of 
Miller is recorded by Senator Cullom 
in his memoirs: ‘‘Justice Miller told 
me on one occasion that Fuller was 
the best presiding judge that the Su- 
preme Court had had within his 
time; and in addition he was a most 
lovable, congenial man.’’ 

Another titan on the Court was 
Justice Stephen J. Field who, as the 
second member in point of seniority, 
sat on the Chief Justice’s left. Field 
was one of the famous sons of a New 
England Congregational minister. 
Justice Field’s brother, Cyrus Field, 
had laid the Atlantic cable; his 
brother, David Dudley Field, was the 
author of the New York code and a 
leading New York lawyer; his 
brother, Henry Martyn Field, (hero 
of the modern novel, All This and 
Heaven Too) prominent 
clergyman; and a sister’s son, David 
]. Brewer, later became Field's col- 


was a 
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league on the Court. 

Stephen Field, after high honors in 
college, a trip abroad and several 
years of law practice with his 
brother David in New York, had 
gone to California during the gold 
rush. His career there had been tur- 
bulent, involving near-duels, disbar- 
ments and reinstatements, election to 
the legislature where he secured the 
adoption of the Field codes, and 
finally brilliant service as a judge of 
the Supreme Court of California. 
Although, like all the Fields, he was 
a Democrat he had been appointed 
to the Supreme Court by President 
Lincoln in 1863. He had a keen mind 
and a capacity for sharp precision of 
statement; he was methodical and 
untiring in his industry; his distinc- 
tion as a judge lay in his iron 
character, earnestness, intensity and 
persistent force. But he was self-con- 
fident, almost to the point of being 
offensive; and he was sometimes hot- 
tempered and vindictive. 


The Difference Between 

Field and Miller 

He differed from Justice Miller as 
the doctrinaire differs from the 
empiricist. Field’s approach to any 
problem was likely to be in terms of 
fundamental principles—of natural 
or inalienable rights; he took his 
major premises from his preconcep- 
tions rather than formulated them 
from his experience; he sought gov- 
erning principles rather than an ex- 
pedient course. As Professor Swisher 
puts it, “He tended to over-emphasize 
the importance of selected principles, 
and to disregard too much the deter- 
mining influence of the whole welter 
of human experience.” 

If such generalizations were not so 
dangerous, it might be suggested that 
this antithesis between Field and 
Miller marks a difference between 
the historical Democratic approach 
and the usual Republican reaction to 
problems. Jefferson was more doc- 
trinaire than Hamilton—Hamilton 


more empirical than Jefferson—and 
similar examples could be cited. But 
the categories of doctrinaire and 
empirical are as dangerous as those 
of liberal and conservative—such 
classifications lead to naive concep 
tualism. Too much depends upon the 
vantage point. Fuller claimed to dis- 
pise doctrinaires, but his political 
adversaries so classified him on the 
issues of the protective tariff, states’ 
rights and hard money. 

When Fuller’s appointment was 
announced in Chicago, Wirt Dexter, 
a prominent lawyer, referring to 
Field’s intensity and Fuller’s diminu- 
tive size, said: “Field will eat him in 
one bite.” As the outstanding Demo- 
crat on the Court, Field had wanted 
the place for himself but there is no 
evidence that President Cleveland 
considered him for it. Fuller, how- 
ever, quickly established cordial re- 
lations with Justice Field based upon 
their New England backgrounds, 
fundamental Democracy and deep 
attachment to the bill of rights. 


Field Praises Fuller 
as Chief Justice 
About a year after Fuller's acces- 
sion, the centennial celebration of 
the organization of the federal ju- 
diciary was held in New York. The 
Chief Justice felicitously introduced 
Justice Field, a former member of 
the New York Bar, as the speaker for 
the Court. Thereafter in acknowl 
edging a copy of this introduction 
and Field’s address, Fuller said: “'l 
am more pleased with your 
[speech] than ever. I can’t exactly 
define what the particular charm is 
but I think it is the ease with which 
a good deal of weighty thought is 
conveyed without fatigue to the 
reader.” Field, as a result of his early 
years of code-drafting, had a succinct, 
compressed style which Fuller, whose 
style was less 
envied.® 
Fuller’s winning of Field is indi- 
cated by a letter from the Chief Jus- 


concise, sincerely 





to Fuller. It may have been true—it is certainly 
typical Maine bus-driver--or it may have been 
adapted by Fuller to the occasion. 

4. Address in Commemoration of the Inaugura- 
tion of George Washington, delivered December 
11, 1889, 132 U. S. 706. See favorable descrip- 


tion of this speech in Cullom, Fifty Years of Public 
Service 240; Fuller to Bancroft Davis, January 18 
1890, Bancroft Davis papers, Library of Congress. 

5. Centennial Celebration addresses in 134 U. S 
711, 728-729; Fuller to Field, February 14, 1890 
Field Papers, University of California. 
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THE SUPREME COURT OF THE UNITED STATES IN 1888: (left to right 


Melville Weston Fuller 


t wh me 


, seated) Justice Bradley, Justice Miller, Chief Justice Fuller, 


Justice Field, Justice Lamar; (left to right, standing) Justice Matthews, Justice Gray, Justice Harlan and Justice Blatchford. 


tice to his wife a year later. “Field 
told me on the bench this morning,” 
Fuller wrote, “that in the conferences 
| was almost invariably right. He 
said I was remarkably quick in seiz- 
ing the best point. He has never said 
as much before.® 

The Justice Holmes of that Court 
was Joseph P. Bradley who sat at 
Miller’s right. He was the son of a 
poor New York farmer and his early 
had been in the rural 
schools. At the age of twenty, in 
1833 (the year in which Fuller was 
born), Bradley had entered Rutgers 
College. After his graduation he had 
studied law in a Newark, New Jer- 
sey, law office and practiced there 
with high success until his appoint- 
ment to the Court in 1870. He was 
a man of prodigious industry and 
breadth of learning. He had the 
ascetic, intellectual face of an Italian 
Cardinal; his avocations were mathe- 
matics, genealogy and Arabic; but 
the qualities that made him an out- 
standing judge were his mental mus- 


education 


cularity and his extreme open-mind- 
dedness. Despite his life-long record 
as a Whig and a Republican, the 
Democrats had chosen him as the 
best odd-man or umpire, under the 
circumstances, on the electoral com- 
mission in the Hayes-Tilden contest 
for the Presidency in 1876 and had 
accepted (though not without sharp 
complaint) his adverse decision.? 
When Fuller was appointed, Brad- 
ley had wished to have the Chief 
Justice appointed from the Court; 
he preferred Miller or Field to an 
eutsider and wrote Field expressing 
his regret that he was not appointed. 


Bradley Criticizes 
Fuller's Speech 


Fuller submitted to Bradley the draft 
of his address on the Washington 


6. Fuller to Mrs. Fuller, January 13, 1891, 
Genet papers. 

7. Mr. Justice Frankfurter has written me: ‘'! 
rejoice over the view you have formed of Bradley. 
For myself | place him at the top of the heap for 
breadth and penetration and the qualities that 
endure. ‘Objectivity’ was indeed his quality to a 
very rare degree for here wos the corporation 


Centennial and carefully preserved 
Bradley's letter of criticism.® “I must 
say that I think it admirable in con- 
execution,” Bradley 
wrote. “One man’s style is not an- 
than his voice. 
Yours is more florid, more dipt in 


ception and 


other’s, any more 
poetical dyes than mine for example 
(if I have any); but I am not sure 
that I should not come to prefer it 
by greater familiarity.” Who could 
resist so tactful a criticism? The ad- 
dress, which established Fuller’s 
reputation, was not too florid, when 
it was delivered. 

In another criticism of this address 
Bradley was more direct. ‘ ‘Destruc- 
tive giant of paper currency by gov- 
ernment fiat,’ ” he wrote, “is a strong 
expression and might be thought to 
hint a rebuke to the final decision of 


lawyer ‘por excellance’ and yet he did things 
like his dissent in the Minnesota Rote case in 134 
U. S. which if it had been the Court's opinion 
would have saved the country much friction and 
folly and the Court a sad chapter in its history— 
all the ‘reproduction’ story and the rest.” 

8. Bradley to Fuller, December 5, 1889, Genet 
popers 
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the court on that subject—though i 
am sure not so intended.” This last 
was a polite judicial fiction. The final 
decision of the Court on this subject 
was Juilliard v. Greenman® which 
Fuller’s relative, Dr. George Ban- 
croft, had railed against in his “Plea 
for the Constitution of the United 
States Wounded in the House of its 
Guardians.” This was the case which 
Fuller had criticized in his presi- 
dential address before the Illinois 
State Bar Association in the year 
preceding his appointment. Bradley 
was one of the judges who was said 
to have been put on the Court by 
President Grant to reverse the first 
legal tender decision,’® but this 
charge was unjust to Bradley in the 
light of the evidence since produced. 
However the decision was reversed"! 
as a result ef the appointment of 
Justices Bradley and Strong so Brad- 
ley’s sensitivity on this subject is 
understandable. On his suggestion 
Fuller struck out the objectionable 
words, but his speech still indicated 
that the public credit (which Wash- 
ington commended to be cherished) 
had been saved by the abandonment 
by Congress of paper currency. 


Fuller and Bradley 
Become Close Friends 


Fuller won Bradley by asking his aid 
on this address much as Benjamin 
Franklin reported that he gained a 
man’s good will by borrowing a book 
from him. The spirit of helpfulness 
is strong and easily aroused in intel- 
lectual people. Bradley took the new 
Chief Justice under his care and con- 
stantly counseled him. Fuller was 
closer to Bradley than to any other 
Justice during the three years of 
their joint service. 

Bradley's opposite number on the 
left of the Chief Justice and Justice 
Field was John Marshall Harlan of 
Kentucky. Born in 1833, the same 
year as Fuller, he had been a member 
of the Supreme Court for eleven 
years when Fuller was appointed and 
he was to serve until one year after 
his death. Originally a Whig, Harlan 
had not supported Lincoln for Presi- 
dent in either 1860 or 1864 but he 
was a colonel of a Kentucky regiment 
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in active service on the Union side 
during the war. He was elected At- 
torney General of Kentucky in 1863 
on the Union ticket but after the 
war he at first opposed and later sup- 
ported the Thirteenth Amendment 
and became a stalwart Republican. 
He was twice an unsuccessful candi- 
date for Governor of Kentucky, and 
was appointed to the Court by Presi- 
dent Hayes in 1877 after honorable 
service as a member of the President's 
Louisiana Commission to determine 
the claims of the rival governments 
there. 


He was a tall, aggressive, coura- 
geous man who made up his own 
mind regardless of the opinions of 
others. His dissents were frequent 
and vehement. Next to his religion 
he revered the Constitution but he 
believed that it should be interpreted 
by common sense as a layman would 
read it. He was averse to the subtle 
refinements on which many legal 
questions ultimately turn. This at- 
titude did not always gain for him 
the respect of his colleagues. Thus 
Holmes wrote to Pollock that Har- 
lan’s mind was “a powerful vise the 
jaws of which couldn't be got nearer 
than two inches to each other.” 
Holmes said that Harlan ‘although 
a man of real power, did not shine 
either in analysis or generalization.” 

Harlan loved political maneuver- 
ing. Justice Miller once wrote that 
Harlan had “secured more favors 
at the hands of the President than 
any man I know.” Although Fuller 
had opposed Harlan’s confirmation, 
they had become great friends by 
the time of Fuller’s appointment. 
Fuller had argued many cases before 
Harlan on circuit and Harlan’s son, 
James, was a law student in Fuller's 
office. Before his appointment, the 
Fullers frequently stayed at the Har- 
lan home when they went to Wash- 
ington. Harlan took charge of the 





9. 110 U. S. 421 (1884). 

10. Hepburn v. Griswold, 8 Wall. 603 (U. S 
1870). 

11. Knox v. Lee, 12 Wall. 457 (U. S. 1871). 

12. 2 Holmes-Pollock Letters 7-8. 

13. Fairman, Mr. Justice Miller and the Supreme 
Court 370, quoting a letter of December 25, 1880; 
on Harlan's political activities; see olso Butler, A 
Century at the Bor of the Supreme Court 71, 172; 





efforts to secure Fuller's confirma. 
tion. When he was confirmed, James 
Harlan accompanied him to Wash. 
ington and became his secretary, but 
he returned to Chicago in a few 
weeks on the organization of the 
law firm of Gregory, Booth & Harlan 
which took over Fuller’s practice in 
Chicago. Fuller made his headquar- 
ters in the office of this firm during 
his summer visits to Chicago.'® 


Address Establishes Reputation 

of New Chief Justice 

On the occasion of Fuller’s Wash- 
ington Centennial address, Justice 
Harlan wrote Mrs. Fuller: “After the 
crowd dispersed today, I happened 
to meet quite a number of Senators 
and Representatives. The commen. 
dation of the Chief Justice’s name 
was general and hearty. The address 
has fixed the position of the Chief 
Justice before the country and will 
add greatly to the power and pres- 
tige of the court in the popular 
mind.” Fuller and Harlan remained 
close friends for the rest of their 
lives although they frequently dis- 
agreed in their opinions." 

The next seat on the Court was 
vacant when Fuller took the oath 
due to the illness of Justice Stanley 
Matthews. He never returned to the 
Court and died a few months later. 

Perhaps the greatest legal scholar 
on the Court was Justice Horace 
Gray. He came from a distinguished 
Massachusetts family; his half-brother 
was John Chipman Gray, the Har- 
vard Law School professor and Bos- 
ton lawyer, whose reputation still 
stands preéminent as the authority 
on the law of real property. 

Horace Gray had graduated from 
Harvard College at sixteen; had been 
appointed Reporter of the Supreme 
Court of Massachusetts at twenty 
six and a Justice of the Court at 
thirty-six. Nine years later he became 

(Continued on page 349) 





Williston, Life and Law, An Autobiography 96-97; 
record of appointment of James Harlan as Fuller's 
secretary, dated October 8, 1888, 21 Chicago Lega 
News 41. 

14. Letter quoted from Harlan to Mrs. Fuller, 
December 11, 1889, Genet papers. There are more 
than ao hundred letters from Harlan to Fuller in the 
Genet papers and two letters from Fuller to Harlan 
in the Horlan papers at the University of Louis 
ville. 
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New York University's Law Center: 


Cornerstone Laid at Impressive Ceremony 


® The New York 
University’s new three million dol 


cornerstone of 


lar Law Center which will rise on a 
square block site located on Wash 
ington Square South in New York 
City, was formally laid on Tuesday 
afternoon, January 31, 1950. 

The 
monies were followed in the evening 
by the 62d annual dinner of the 
University’s Law Associa- 


afternoon cornerstone cere- 


Alumni 
tion, at the Waldorf-Astoria Hotel, 
which was held in special celebration 
of the significant event. At the din- 
ner Dr. Harry Woodburn 
Chancellor of 


Chase, 
the University, 
1500 
present, that the University Council 


an- 


nounced to the law alumni 


had resolved to name the new build- 
“Arthur T. Hall” 
in honor of the Law Center’s founder 


ing Vanderbilt 
ind foremost exponent. The Law 
Center project was first proposed by 
Chief Justice Arthur T. Vanderbilt 
ol New Jersey when he was Dean of 
the New York University Law School 
in 1945, 

Che commemorating 
the signal honor for Chief Justice 
Vanderbilt 


resolution 


resourceful 
and energetic leadership which in- 


stressed his 


spired the alumni and friends of the 
University to contribute the neces- 
sary funds to make possible the 
construction of a permanent home 
lor the Law Center. It also paid 
iribute to Chief Justice Vanderbilt 
as a lawyer, teacher, dean, civic 
leader and exponent of procedural 
law reform and to his contribution 
to legal education and to judicial 
administration. 

Representatives of the country’s 
legislators, law faculties, the Bench 
and the Bar attended the cornerstone 
laying ceremonies at three o'clock in 
the afternoon. Justice Vanderbilt set 
the stone in the presence of Robert 


ee ae <a 


Architect's Drawing of the New York University Law Center 





P. Patterson, former Secretary of War, 
Dr. Chase, other University officials 
and honored guests. He also super- 
vised the depositing of a sealed copper 
box containing records, mementoes 
and publications of the New York 
University’s Law Center in a simple 
block with 


numerals “1950”. 


granite inscribed the 


President Gallagher's Address 


Edward J. Dimock, member of the 
Board of Governors of the American 
Bar Association for the Circuit em 
bracing New York, read an address 
prepared by Harold J. 
President of the 
was detained from being present by 


Gallagher, 


Association, who 


inclement weather at Detroit. It was 
as follows: 


One of the most important matters, 
I believe, facing our profession today 
is to strengthen greatly the organiza- 
tion of the entire profession. History 
shows that our profession has _per- 
formed its greatest public service when 
there has been an all-inclusive organi- 
zation of the Bar with control over 
education, professional training and 
admission to practice and with au 
thority over and responsibility for the 
conduct of its members. A Law Center 
such as this can play a vitally impor- 
tant part in local, state and national 
bar association work. This Law Center 
will have resident experts in all fields 
available for consultation, will have 
graduate students at work on research 
projects in collaboration with bar 
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Law Center 


association committees. I hope that 
our American Bar Association and all 
state and local associations will be 
able to cooperate very closely in this 
important work of the Law Center. 
We should contribute all we can to 
the development of your work and 
the furtherance of your objectives and, 
in turn, we will look to you for like 
cooperation and assistance in the all- 
important goal to improve the ad- 
ministration of justice—justice which, 
as Daniel Webster has said, is the 
most important thing to man on earth. 

This Law Center should make a 
great contribution in aiding the con- 
tinued post-legal education of the Bar. 
Competency in the Bar is of first im- 
portance in good public relations. 
With the great many specialities in 
various fields of the law, it is impor- 
tant that busy lawyers should have an 
an opportunity to take refresher 
courses in important subjects, at fre- 
quent intervals, so that they may keep 
abreast of the ever-changing and de- 
veloping branches of the law. A fine 
example of what can be done by co- 
operation between the bar associations 
and the law teachers is the current 
survey being made by the Survey of 
the Legal Profession. 

I am proud to have a part in this 
impressive ceremony. In behalf of the 
American Bar Association, I extend 
our good wishes for the future, and 
express the hope that this Law Center 
will develop into the greatest center 
of legal learning in all the world. 


Harrison Tweed, President of the 
American Law Institute, and the 
Honorable Robert P. Patterson, 
President of the Association of the 
Bar of the City of New York, spoke 
informally. Russell D. Niles, Dean of 
the Law School, presided. 

Mr. Tweed directed his remarks 
principally to the role that the Law 
enter could play in the process of 
law reform. He said: 


There are all kinds of different 
methods of law reform and in every 
one of them an institute or a law 
center plays an important part. The 
ordinary procedure, of course, is in 
the regular day-by-day process of the 
trial of cases and the appeals and 
decisions in the higher courts. That 
is the slowest form but it would be 
even slower if there were no schools 
where lawyers could learn to be law- 
yers and go to places where they 
could prepare their arguments which 
are necessary to make the changes in 
the law appropriate to the changes in 
conditions. It is easy to find 
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Willis Art Photo 


Chief Justice Arthur T. Vanderbilt, Chancellor Harry Woodburn Chase and 
Robert P. Patterson. 





what the law is but it is difficult to 
find those facts indicating the points 
at which the legal structure did not 
fit current needs. . This is one 
sort of research which a law center 
can conduct and this city, which is 
the focus of finance and trade, is cer- 
tainly the place to do it. . This 
Law Center will be something more 
than an aid, it will be an inspiration 
to the continuance of reform without 
which the law cannot serve its purpose 
to bring order and happiness nation- 
ally and internationally. 


Judge Patterson who followed Mr. 
Tweed as a speaker at the cere- 
monies, remarked: 


. in this complex society of ours 
we have problem after problem come 
up and piecemeal remedy is given, 
and then the welter of boards, com- 
missions, authorities, bureaus, etc., and 
with that we have a condition where 
the very solvency of the government 
and the order of self-government 
where the people rule is at stake. I see 
in that condition a vast opportunity 
for this Law Center, a vast oppor- 
tunity to do two things, aid in the 


program of the relief that is needed 
and secondly, and equally important, 
in the expounding or development 
of that program, later, to the elucida- 
tion of our people. 

I submit that to New York 
University and to Arthur Vanderbilt, 
the legal profession and the nation 
as a whole, already owe a great debt, 
and I make the confident prediction 
that the time will come when this 
building and the date, 1950, on the 
cornerstone will be recorded as mark- 
ing a strong step forward in enlighted 
self-government. 


Remarks of Chief Justice Vanderbilt 

Chief Justice Vanderbilt, who was 
the principal speaker at the dinner, 
said that the Law Center, by putting 
the work of experts at the call of the 
profession and the public could help 
to simplify public and private law, 
obtain more efficient enforcement of 
the criminal law and eliminate the 
good causes for public complaint 
about the administration of justice. 
Thus, he declared, it could help to 
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manufacture more respect for law 
on which government in a democracy 
inevitably depends. 

He concluded his address by stat- 
ing that “we have the most com- 
plicated set of forms and system ol 
judicial administration in the world. 
The myriad legal problems which 
arise as a result of the complexity 
of this system should be receiving the 
attention of the faculty of our grad- 
uate students and of the 
from the workaday world, be they 
legislators or administrators.” 

Justice Vanderbilt explained the 
function and purpose of the Law 


experts 


Center in modern society as he en- 
visioned it in the following manner: 


Briefly what I picture, first of all 
is a small undergraduate school of 
500 or 600 fulltime students carefully 
selected from all over the country on 
the basis not only of their academic 
attainments but of their potentialities 
for future public leadership judged 
by their college and high school 
records. I envision an evening school 
of about 300 similarly chosen and 
having every privilege accorded to the 
full-time students. I have in mind an 
undergraduate school in which from 
the outset the students will be con- 
cerned not only with the principles 
of the law and the reasoning back of 
those principles but with the know- 
how of putting the principles to work. 
The law schools of the country can- 
not continue to lag behind the en- 
gineering and scientific schools with 
their laboratory work or the medical 
colleges with their clinics. It is not 
right that young lawyers should learn 
the skills required in the profession at 
the expense of their clients. We must, 
moreover, annul the divorce between 
public law and private law that oc- 
curred when the casebook method was 
introduced in the law schools three- 
quarters of a century ago. In this 
age of big government, when one Cit- 
izen out of every eight is on the pub- 
lic payroll, we must accord the public 
law its proper place in the curriculum. 
Our students must be as well trained 
in the handling of statutes, adminis- 
trative regulations and ordinances as 
they are in dealing with the decided 
cases. If their law school work dis- 
closes any vital academic defects, these 
deficiencies must be supplied before 
they graduate. 

Next comes the graduate school 
with the widest variety of courses and 
with students not only from this coun- 
try but from abroad. The Inter- 


American Law Institute and the Food 


Law Institute, are but forerunners of 
others equally necessary. Our publi- 
cations program and our schedule of 
annual conferences will continue and 
will be expanded. All are essential 
in the diffusion of knowledge of the 
living law. 

It is to the Law Center proper, 
however, that we must turn for the 
preservation of the law itself. The 
5,000 reported decisions of Coke and 
Bacon’s time and the 10,000 decisions 
of the period of Mansfield, Blackstone 
and the American Revolution have 
grown to 2,000,000 in our day. If our 
law is to survive, the keynote of our 
efforts must be simplification. 1 have 
in mind, however, no grandiose pro- 
gram. I am interested only in specific 
problems and concrete results. Con- 
sider the administration of justice in 
the United States today. Do our peo- 
ple complain of the substantive prin- 
ciples of the common law? Not at all. 
They complain, and with good cause 
in many jurisdictions, of the law’s 
delays, of the technicalities of pro- 
cedure, and of the occasional want 
of capacity or bad manners of a judge 
here and there—all matters that can 
readily be righted, if the experts will 
assemble their knowledge and place it 
at the disposal of the profession and 
the public and if the profession and 
the public can be persuaded to avail 
themselves of it. 

Take the matter of respect for law 
on which government in a democracy 
inevitably depends. Of what avail to 
preach respect for law in the secon- 
dary schools and colleges if what the 
10,000,000 or more defendants in traf- 
fic cases, many of them young people, 
see and hear in our local criminal 
courts does not inspire respect for law? 
What can be done in this respect by 
our School for Traffic Judges is demon- 
strated by a letter from an upstate 
judge, a lawyer of many years’ experi- 
ence, who has written us that since 
taking the course and applying its 
principles, over 80 per cent of the de- 
fendants in his court have thanked 
him for the justice of his decisions 
while the aggregate of the fines he im- 
posed increased 50 per cent. With some 
serious crime of violence occurring 
every twenty seconds, day and night, 
throughout the country, according to 
J. Edgar Hoover, we are naturally 
concerned with the administration of 
the criminal law. We are startled to 
read that the National 
Association, a highly responsible ov- 
ganization of public officials, has ap- 
pealed to the Federal Government to 
save the local municipalities from be- 
ing taken over by gangsters. We know 
that every one of our most treasured 


Municipal 


Law Center 





civil rights depends in the ultimate 
analysis on the enforcement of the 
criminal law. Shall we say we can do 
nothing about it or shall we summon 
to our aid the outstanding experts 
in the field? With no humor intended 
in skipping from crime to income 
taxes, why should we have the most 
complicated set of forms and system 
of administration in the world? These 
and a hundred other similar problems 
should be receiving the attention of 
our faculty, of our graduate students, 
and of experts from the workaday 
world be they legislators or adminis- 
trators, businessmen or labor leaders. 
This work must be done if our law 
is to be made to serve the needs of 
the times. It cannot be done by in- 
dividual judges or lawyers. It can only 
be accomplished by group action of 
the most competent experts available 
whose work in’ turn must be sub- 
mitted to the scrutiny of the pro- 
fession and the public. It is the effec- 
tive, practical work of such groups 
that I envision as the heart and soul 
of the Law Center. 


The evening’s celebration was con- 


cluded with an address by the Hon- 
orable Anthony P. Savarese, Surro- 
gate of Queens County, New York, 
President of the University’s 8500 law 
alumni. Judge Savarese reported on 
the progress of the Law Center proj- 
ect during the past five years, to 
the law alumni and said in part: 


. in 1943 Judge Vanderbilt be- 
came Dean of our Law School. That 
gave us the man with the idea, vision, 
courage, industry and great hope. The 
crusade for a great Law Center was 
launched, right in the midst of the 
last World War. . . . tonight the cur- 
tain rises on the final phase of this 
great Law Center idea. All that is 
now required of us is to complete 
the task of raising the final million 
dollars to complete the Law Center 
building mortgage free. To this task, 
we the law alumni pledge ourselves. 
Surrogate Savarese also indicated 


that the present plans call for the 
completion of the new four and one- 
half story Georgian brick structure 
by December of 1950 and occupancy 
for actual use by the student and 
faculty bodies of the Law Center by 
February, 1951. He also revealed that 
it was planned to dedicate the Law 
Center building in September, 1951, 
when the American Bar Association 
will hold its Annual Meeting in New 
York City. 


April, 1950 * Vol. 36 299 














THE 


PAGE 





PRESIDENT'S 





HAROLD J. GALLAGHER 








The Permanent Organization of Bar Association Presidents 


® In the previous issues of the Jour- 
NAL reference has been made to the 
invitation extended to the presidents 
and secretaries of all bar associations 
represented in the House of Dele- 
gates of the American Bar Associa- 
tion and to other bar presidents and 
secretaries as well to attend a meet- 
ing in Chicago on February 25 for 
the purpose of perfecting plans for 
coérdinating the activities of the 
American Bar Association with state 
and local associations and to form a 
permanent Conference of Bar Asso- 
ciation Presidents. 

This meeting was held as sched- 
uled. Presidents or presidents elect 
of thirty-five state associations and, in 
addition, presidents of many local 
bar associations, past presidents of 
the American Bar Association, mem- 
bers of the Board of Governors and 
State Delegates were in attendance. 

As a result of the Conference, a 
permanent organization of bar asso- 
ciation presidents was created to pro- 
mote the objects and purposes of the 
respective bar associations; to pro- 
vide for the mutual interchange ol 
ideas to stimulate the work of bar 
associations generally and to develop 
a cordial relationship and spirit of 
unity and sympathetic understand 
ing among all the bar associations of 
the nation for the benefit of the pub- 
lic and the profession. 

The Conference is composed of the 
presidents of all state bar associa- 
tions and of all local bar associations 
represented in the House of Dele- 
gates, the President of the American 
Bar Association, all past presidents 
and presidents elect of all such asso- 
ciations, as members; and the presi- 
dents of all other local bar associa- 
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tions in the United States and its ter- 
ritories, and past presidents thereof, 
as associate members. The Confer- 
ence is completely independent and 
autonomous. 

At the conclusion of the first day’s 
session, the articles of organization 
were adopted and officers and mem- 
bers of the executive council were 
elected as follows: Chairman, Charles 
W. Pettengill, immediate past presi- 
dent of The State Bar Association of 
Connecticut; Vice Chairman, Rich 
ard P. Tinkham, president elect of 
The Indiana State Bar Association; 
members of Executive Council, Al 
len Crowley, president of the State 
Bar of Texas; Richard H. Hunt, pres 
ident of the Florida State Bar Asso 
ciation; Albert E. Jenner, Jr., presi- 
dent of the Illinois State Bar Asso- 
ciation; A. M. Mull, Jr., president of 
the State Bar of California; John 
Mcl. Smith, president of the Penn- 
sylvania Bar Association, and the 
President of the American Bar Asso- 
ciation as an ex officio member. 

Under the articles of organization 
of the Conference two standing com 
mittees were created— (1) Commit 
tee on Coordination of Bar Activities 
of all the State and Local Bar Asso 
ciations with the American Bar Asso 
ciation, (2) Committee on Bar Pro 
grams and Activities. These Com 
mittees will study the activities of all 
bar associations and the programs ar 
ranged or sponsored by them for 
their annual or other meetings and 
recommend appropriate standards 
which all bar associations should en 
deavor to meet in the interest of the 
public good and professional ad 
vancement. 


I had requested the presidents o/ 
all the state bar associations to make 
available at the meeting material! 
showing the activities engaged in by 
their associations, the publications 
printed and the public relations work 
carried on. The response to this re- 
quest was magnificent and the mate 
rial presented at the meeting for gen 
eral distribution should prove to be 
very valuable in acquainting the bar 
associations throughout the country 
with the activities of their siste: 
associations. 

I called the Conference to orde1 
and made opening remarks as to the 
purpose of the Conference and what 
was to be achieved thereby. Reginald 
Heber Smith, the Director of the Sur- 
vey of the Legal Profession, outlined 
the purposes of the Survey and dis 
cussed the minimum standards for 
the administration of justice as con 
tained in the book recently published 
by Chief Justice Arthur T. Vander 
bilt of New Jersey, Minimum Stand 
ards of Judicial Administration. 
Through the courtesy of Justice Van 
derbilt, copies of this book were dis- 
tributed to the state bar presidents 
in attendance at the meeting. 

Robert R. Milam, Chairman of the 
Committee on Coordination of Ba 
Activities and Integration of Effort 
of State and Local Associations with 
the American Bar Association, out- 
lined the plan of coérdination which 
is now being undertaken and to 
which I shall later refer. 

During the Conference the bar as 
sociation presidents gave individual 
reports as to their own states and 
chairmen of committees of the Ameri 
can Bar Association explained the 
committees. These 


work of their 


were the Committees on American 
Citizenship, Public Relations, Legal 
Aid, Lawyer Reference Plan, Un 
authorized Practice of the Law, and 
Continuing Legal Education. 

Kurt F. 
apolis Bar Association, explained the 


Pantzer, of the Indian 
valuable work of that Association's 
program on Continuing Legal Edu 
cation and drafting of legal docu 
ments. He made available for inspec 
tion of the group useful compilations 
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of documents and other material used 
in the program of the Indiana State 
Bar and the Indianapolis Bar Asso 
ciation. 

Ihe members of the Conference 
expressed themselves as being highly 
pleased with the program and stated 
that they had received much inspira- 
tion and many ideas from the meet- 
ing which they would be able to use 
in their own bar associations. In ad 
dition, they expressed appreciation 
lor the opportunity to meet the other 
presidents who are facing similar 
problems. 

The meeting continued on Sunday, 
February 26, with the newly elected 
Chairman of the Conference, Mr. 
Pettengill, presiding. 

It has been arranged that at the 
Washington meeting of the Ameri 
can Bar Association next September, 
the Conference of Bar Association 
Presidents will participate with the 
Section of Judicial Administration 
and the Conference of Chief Justices 
in sponsoring a dinner at which the 
Chief Justices of the several states and, 
it is hoped, the Chief Justice of the 
United States will be in attendance 

| wish to express my personal ap 
preciation for the fine response to my 
invitation to attend this Conference 
and for the valuable contribution 
that has been made by the state ban 
presidents to the advancement of bar 
activities in the nation and to wish 
for the Conference the greatest meas 
ure of success in its future activities. 
this will constitute an 
epoch-making event that will make it 
possible for the Bar of the country 


| am sure 


to unite in a single effort to achieve 
objectives in the interest of the pub 
lic and of the profession. 

Thirty-five states were represented 
at the Conference. Following is the 
list of participating bar associations 
and their representatives: 


\RKANSAS 
Bar Association of Arkansas 
President—Cecil R. Warner, Fort 
Smith 
Secretary—Gerland P. Patten, Little 
Rock 


CALIFORNIA 
Ihe State Bar of California 
President—Archibald M. Mull, Jr., 
Sacramento 


Ihe Los Angeles Bar Association 
Senior Vice President—Herman F. 
Selvin, Los Angeles 


COLORADO 
Colorado Bar Association 
President-Elect—Edward G. Knowles, 
Denver 


CONNECTICUT 
State Bar Association of Connecticut 
President—Samuel H. Platcow, New 
Haven 
Past President—Charles W. Petten 
gill, Greenwich 


DELAWARE 
Delaware State Bar Association 
President—E. Ennalls Beri, Wilming 
ton 


District oF COLUMBIA 
Bar Association of the 
Columbia 


District of 


President—John L. Laskey, Wash- 
ington 

Executive Secretary—James D. Mann 
Washington 


Federal Communications Bar Associa 
tion 
Past President—Guiltord 
Washington 


Jameson, 


FLORIDA 
Florida State Bar Association 
President—Richard H. Hunt, Miami 


ILLINOIS 
Illinois State Bar Association 
President—Albert E. Jenner, Jr., 


Chicago 

Past President—Amos H. Robillard, 
Kankakee 

First Vice President—A. L. Yantis, 
Shelbyville 


Secretary—Deneen Watson, Chicago 

Executive Secretary—Charles B. 
Stephens, Springfield 

Chicago Bar Association 

First Vice President—George E. 
Woods, Chicago 

\ssistant Secretary 
mer, Chicago 


Joseph M. Lari 


INDIANA 
Ihe Indiana State Bar Association 
President— Relford B. Orbison, New 
Albany 
President-Elect—Richard P. 
ham, Hammond 


Tink 


IOWA 
The Iowa State Bar 
President—William F 
Moines 
Secretary—Edward H. 
Moines, and Burt J 
Forest City 


\ssociation 
Riley, Des 


Jones, Des 
rhompson, 


KANSAS 
Bar Association of the State of Kansas 
G. L. Light, Liberal 


KENTUCKY 
Ihe Kentucky State Bar Association 


The President's Page 





































































President-Elect— Marcus C. Redwine, 
Winchester 
LOUISIANA 
Louisiana State Bar Association 
President—Henry P. Dart, Jr., New 
Orleans 
Vice President—George T. Madison, 
Bastrop 
Secretary-Treasurer—John Pat. Little 
Baton Rouge Bar Association 
President—Ben R. Miller, 
Rouge 


Baton 


\IARYLAND 
The Maryland State Bar Association 
President—Frank B. Ober, Balti 
more 
Ihe Bar Association of Baltimore City 
President—Joseph Bernstein, Balti- 
more 


\LASSACHUSETTS 
Massachusetts Bar Association 
Secretary—Frank W. Grinnell, Bos- 
ton 
Boston Bar Association 
Past President—Jacob J. 
Boston 


Kaplan, 


MICHIGAN 
State Bar of Michigan 
President—Carl H. Smith, Bay City 
Executive Secretary— Milton E. Bach- 
mann, Lansing 


MINNESOTA 
Minnesota State Bar Association 
President—William P. Harrison, 
Duluth 
Secretary—Charles B. Howard, Min 
neapolis 
Executive Secretary—Bert A. Mc 
Kasy, Minneapolis 
MISSISSIPPI 
Mississippi State Bar 
President—R. W. Thompson, Gulf 
rt 
Hinds County Bar Association 
President—Ross R. Barnett, Jackson 
Missouri 
[he Missouri Bar 
President—Rufus Burrus, Independ- 
ence 
Past President—Charles M. 
mar, Kansas City 
Secretary—Richmond C. 
St. Louis 
Bar Association of St. Louis 
President—R. Forder Buckley, St. 
Louis 
Secretary—Adolph K. Schwartz, St. 
Louis 


Black- 


Coburn, 


MONTANA 
Montana Bar Association 
President—E. A. Blenker, Columbus 
NEBRASKA 
Nebraska State Bar Association 
President—Earl J. Moyer, Madison 
New HAMPSHIRE 
The Bar Association of the State of 
(Continued on page 351) 
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@ A Lawyer’s Fancy Lightly Turns...! 


“Whan that Aprille with his shoures sote the droghte of 
Marche hath perced to the rote’—comes Spring! Not 
only for Chaucer’s Man of Lawe but also for us more 
modern pilgrims who travel today along the legal high- 
ways and byways with Blackstone, Marshall and Holmes. 
On State Street, on Wall Street, on Main Street, America, 
appears a new zest in the step of the students of the calf 
and buckram. 

Winter snows melting on hibernating hills swell bub- 
bling brooks, bursting their banks. The devotees of 
Izaak Walton's pastime catch day-dream glimpses of 
rainbow trout, shimmering pools and flashing flies. It is 
the vernal efflorescence. What is so rare! 

May we never leave the alluring and insistent arms of 
our jealous mistress, the law? When green hills beckon, 
is it illegal to play the truant? Must desk and chair, pad 
and pen, be our life sentence? Is the law just books and 
logic, rules and briefs and endless conflict? Non est! 
With Mr. Bumble we say, “If the law supposes that, the 
law is a ass, a idiot’! 

“The life of the law has not been logic,” said one who 
each year noted the first ime he heard the croak of a 
bullfrog, the first time he saw a crocus; one who at 91 
observed that “the cherry trees around the Potomac 
basin have been as beautiful as ever”. The life of the 
law lies in the experiences, in the lives of men; men with 
their hopes and fears, their ambitions, their successes 
and their failures in their little wars. So—live with men; 
fish with them; tramp with them and learn of men’s and 
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nature’s laws. Heed the invitation of this new Spring. 
Drink deep the beauties of life’s recurrent renaissance! 
Hail Spring! 


= The Conference of Bar Association 
Presidents 


February 25, 1950, marked the beginning of an era in 
the history of the organized Bar in the United States 
of America. On that day the highest officers of thirty- 
five of the state bar associations and twelve of the local 
bar associations met in Chicago to form the Conference 
of Bar Association Presidents. President Gallagher tells 
the story in “The President’s Page”. 

The esprit de corps shown by the assembled lawyers 
would have renewed the faith of the most skeptical in 
the high purpose and effective power of the American 
lawyer. There was not the slightest hesitancy on the 
part of the members of each of the state associations 
to combine the strength of its influence, intellect and 
resolution with that of the American Bar Association 
wherever the fields of the respective organizations 
coincided, 

The most impressive feature of the debate was the 
complete preoccupation of all present with the problem 
of increasing the efficiency of the Bar in the fulfillment 
of its function of public service. The expression “public 
relations” was heard over and over again, but no one 
suggested any means of improving those relations other 
than an increase of the usefulness of the lawyer that 
would entitle him to higher regard in the mind of 
his fellow man. 

It would have been a perfect opportunity for those 
interested only in their own pocketbooks to discuss 
ways and means of making the law over from a learned 
profession into a lucrative business, but every speaker 
proceeded on the assumption that the conferees had 
foregathered to determine what they could do for the 
profession, rather than what the profession could do 
for them. 

This spirit has unquestionably existed throughout 
the history of the Bar and has been more than mere 
benevolence, but never before have the prospects been 
so bright for turning what too often has been only 
a local blessing into effective country-wide service. No 
longer will some brilliant contribution to the adminis- 
tration of justice lie buried in the files of the bar 
association of some small city or some wise device for 
the improvement of practice be confined to the adminis- 
tration of the probate court of some one county. Doubt- 
less instances like the distribution at the con‘erence of 
the Minimum Standards of Judicial Administration 
will be multiplied. All the resources of the profession, 
whether located at the city, county, state or national 
level, will hereafter be at the service of any part or 
of the whole. 
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s The Communists, the Judge and the Press 


\ few months ago the public press carried large head- 
lines announcing the conviction of eleven Communist 
leaders in the nine months’ trial in New York City. 
[he same press and most national magazines were ex- 
tolling the fairness, impartiality, and firmness of Judge 
Harold R. Medina, who wound up the long spectacle 
by adjudging the five lawyers and one defendant, guilty 
of contempt, 

At the same time there was being circulated to bar 
associations and members of the Bar throughout the 
country a sixty-seven-page pamphlet entitled “Due Proc- 
ess in a Political Trial—The Record vs. The Press’, 
purporting to be an abstract of the record in the trial 
of the eleven Communists in the New York Federal 
District Court. The pamphlet was distributed by the 
“National Non-Partisan Committee To Defend The 
Rights of The Twelve Communist Leaders”. 

The pamphlet “is addressed to the judicial conduct 
of Judge Medina” and attacks the accuracy of the news 
paper reports concerning alleged misconduct of counsel 
and the fairness of the judge. Quoting, by way of pref- 
ace, extensively from the “Canons of Judicial Ethics” 
and other authorities on judicial and professional con 
duct, the pamphlet attempts through sixty pages of 
brief excerpts from the 21,000 page record (see Time, 
October 24, 1949) to establish misconduct of the judge 
during the trial in the following categories: 

(a) Rulings which tended to silence and immobilize 
defense counsel; 

(b) Improper characterizations of defense counsel in the 
presence of the jury; 

(c) Discriminatory treatment of defense counsel as com- 
pared with the treatment of the prosecution; 

(d) Threats to penalize defense counsel for the perform 
ance of their duty; 

(e) Discriminatory application of rules of evidence to 
the defense as compared with the prosecution; 

(f) Badgering of defendants and defense witnesses con 
trasted with courtesy and helpfulness to prosecution wit 
nesses; 

(g) Deprecation of the defendants’ evidence in the 
presence of the jury; 

(h) Attributing to the defense ulterior and improper 
motives in the presence of the jury. 

Of course, claims of error that are based on the alleged 
misconduct of the judge would, if well taken and not 
cured elsewhere, render unnecessary any appellate court 
decision on the constitutionality of the Smith Act under 
the First Amendment. Obviously, such pamphlet at- 
tacks on the trial court when based on short isolated 
excerpts torn from their context in a 21,000 page record 
must be scanned with question; and when the attack is 
subjoined with another on the fairness of the reporting 
of the American press, which had many representatives 


in constant attendance throughout this record-breaking 
trial, and which has shown itself eternally vigilant in 
matters pertaining to freedom of speech and of the 
press, one wonders about the purpose and efficacy of the 
entire effort. 
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MISCELLANEA 





Tur Orv Hokum Bucker by Ernest 
Rogers, a columnist for The Atlanta 
Journal, recently published by Albert 
Love Enterprises, contains a tribute 
to a beloved and distinguished mem- 
ber of the American Bar Association. 
In a chapter entitled “Bravest of 
All”, Mr. Rogers writes as follows: 
During a somewhat extended period 
of newspapering I have encountered 
many courageous men. 
nae 


But in my book the most courageous 
man | ever knew is John M. Slaton, 
former Governor of Georgia, who, in 
a moment of great decision, revealed 
manhood at its best—courage of so 
high an order as to be beyond the 
comprehension of lesser men. 

Before 49-year-old John M. Slaton 
in 1915 there was placed a legal and 
moral issue which he faced unflinch 
ingly and with the banners of courage 
ying high. 

He was Governor of Georgia with 
but a few more days to serve when 
the moment of decision arrived. As 
chief executive of the state he was 
called on to decide whether Leo M. 
Frank should be executed for the mur 
der of Mary Phagan or be given a 
commuted sentence. 

The trial of Leo Frank was one of 
the most sensational in the history of 
the American courts. Emotions had 
been fanned to flame by partisans who 
believed Frank blameless and others 
who were convinced of his guilt. 
Frank's appeals had been denied by 
the trial judge, the Supreme Court 
of Georgia and the Supreme Court 
of the United States. 

But there remained in the minds of 
many a serious doubt as to the guilt 
of the convicted man. Many ques 
tioned whether he had been given a 
fair trial. Racial hatreds had bared 
their fangs. 

Among those who doubted was John 
M. Slaton. He had studied the case 
in all its details. He had been sub 
jected to pressures such as have rarely 
borne down on any public man. But 
despite all the arguments and pres- 
sures he was not convinced of Frank's 
guilt or that he had been given a 
fair trial. 
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He knew that the popular thing to 
do would be to let the law take its 
course. By doing nothing he could 
stand aside, allow Frank to be exe- 
cuted and avoid the wrath of those 


thirsting for his blood. 

But as a lawyer and as a man John 
M. Slaton could not take that course. 
So, on a fateful day in 1915 he com. 
muted the death sentence of Leo M. 
Frank to life imprisonment—and the 
storms broke about him. Mobs sur- 
rounded his home; many threats were 
made on his life. 

At 49, John M. Slaton had compiled 
an impressive record as a_ political 
leader in Georgia. He had served with 
distinction in the General Assembly. 
He had made the state a superb 
Governor. It was freely predicted that 
he would go on to the United States 
Senate and perhaps even higher places 
in our government. 

But on a June Sabbath in 1915 he 
dictated a document that brought to 
a close his political career. It was the 
order commuting the sentence of Leo 
M. Frank—a man known to him only 
as a mame, because they never met— 
from death to life imprisonment. As 
he signed his name to the legal instru- 
ment such political dreams as he may 
have dreamed were shattered against 
the treacherous breakers of intolerance 
and mob resentment. 

As a matter of fact, Governor Sla 
ton’s great sacrifice was nullified a 
few weeks later when a mob took 
Leo Frank from the state prison in 
Milledgeville and hanged him near 
Marietta, Ga., the home town of Mary 
Phagan. 

I once asked Governor Slaton if he 
thought of his political future as he 
framed the commutation sentence. 

“If I did”, he replied, “it made no 
difference. I had a duty to perform 
and | did it. If 1 had taken any other 
course | would have considered my 
self 2 coward and a murderer.” 

Weary from the ordeal of dictating 
the order of commutation, Governor 
Slaton ascended to the upstairs of his 
home on Peachtree Road where his 
wife was waiting to learn of his de- 
cision. 

“What have you decided?” she asked. 

“I have decided to commute Frank's 


sentence, although it may cost me my 
lite’, he replied. 

Mrs. Slaton’s comment at that time 
still glows in the heart of the Gover 
nor, although it was made more than 
three decades ago. 

“I would rather be the widow of a 
brave man”, she told him, “than the 
wife of a coward”. 

Since those testing days Governo1 
Slaton has enjoyed a brilliant career 
in the law where his vast abilities 
have been recognized and applauded. 
At 83 he remains vigorous and 
forceful. 

And every time I see him—which 
is frequently—I say to myself: 

“Here is the bravest man I ever 
knew—a man who experienced a mo- 
ment of high courage such as seldom 
illuminates a human soul”. 


A DESPATCH in the San Francisco 
Chronicle notes the following: 

Federal Judge Harold Medina was 
forced to make his way through a line 
of about eighty pickets last night in 
order to enter the Press Club at 449 
Powell Street for a dinner engage 
ment. 

Two police officers and a police 
lieutenant accompanied the Judge 
through the line while the pickets 
booed and waved placards reading: 
“Who will be next?” and “Barring 
attorneys is dangerous.” 

Judge Medina presided over the 
stormy New York Communist con 
spiracy trial. which ended last No 
vember in the conviction of the Na 
tion’s eleven top Communists and 
contempt sentences for their six 
attorneys. 

The 62-year-old Judge was a guest 
of the Press Club at one of its regular 
Friday night “gang” dinners. 

The pickets were identified with 
the San Francisco Civil Rights Con- 
gress and said they were protesting 
Judge Medina’s contempt citations 
against the attorneys. 

After distributing a pamphlet 
charging Judge Medina with being 
the man “most directly responsible” 
for conviction of the eleven top Com 
munists, they dispersed. 

The pamphlet also attacked the 
New York contempt citations against 
the attorneys, charging their effect 
spread to San Francisco where Fed 
eral Judge George Harris cited two 
attorneys defending Harry Bridges. 
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Review of Recent Supreme Court Decisions 


APPEAL AND ERROR 


Judgment Adverse to Government in 
Its Suit Under Sherman Act Upheld 
Where Evidence Would Support Con- 
clusion Either Way 

® United States v. Yellow Cab Com- 
pany, 338 U. S. 338, 94 L. ed. Adv. 
Ops. 123, 70 S. Ct. 177, 18 U.S. Law 
Week 4040. (No. 22, decided De- 
cember 5, 1949.) 

This was a suit in equity, under 
Sections | and 2 of the Sherman Act, 
which originally contained three 
charges of violation. The Supreme 
Court earlier held that one charge did 
not state a case, and the District Court 
found that the second and third were 
not proved. No appeal was taken as 
to the second. The third, a charge 
of conspiracy to restrain and monop 
olize the sale of taxicabs by control 
of the principal companies operating 
them in four large cities, was brought 
before the Supreme Court on direct 
appeal under the Expediting Act, 15 
U.S.C. § 29. 

Mr. Justice JACKSON, speaking for 
the Court, sustains the findings of 
the District Court that the charge 
was not proved. The Government 
asks in effect that the Court try the 
case de novo on the record, he says, 
alleging that the trial court ignored 
substantially all the facts that the 
Government deemed significant and 
that it accepted “uncritically” de 
fendants’ evidence. The judgment 
below is supported by an “opinion, 
prepared with obvious care, which 
analyzes the evidence and shows the 
reasons for the findings,” he says. 
“To us it appears to represent the 
considered judgment of an able trial 
judge, after patient hearing, that the 
Government's evidence fell short of 
its allegations.” ““The Government 
has failed to establish any greate: 
grievance here than it might have 
in any case where the evidence would 


Johnson and 


Reviews in this 
Young. 


ssue by Mork H 
Rowland L 


support a conclusion either way but 
where the trial court has decided to 
weigh it more heavily for the de 
tendants,” he concludes. 

Mr. Justice Doucias and Mr. Jus 
tice CLARK took no part in the con- 
sideration or decision of the case. 

Mr. Justice Back, joined by Mr. 
Justice REeeEp, dissenting 
opinion. The held 
that, despite an integration of cor 
porate 


wrote a 
District Court 


management, there was no 
deliberate intent or purpose to vio 
late the Sherman Act, he says, add 
ing that he thinks that a formed 
intent to restrain is not always nec 
essary to support a finding of viola 
tion of the antitrust laws. The allega 
tions were sufficiently broad to pre 
sent the issue whether competition 
was hobbled by defendant's business 
arrangements, he says. There was evi 
dence, he notes, that, if accepted, 
would support a finding of illegal re 
straint of trade. He would remand 
for findings on that aspect which 
the 
court’s view that a subjective intent 


were absent in view of trial 
to restrain was necessary. y, 
The case was argued by Charles H. 
Weston for the United States, and by 
Jesse Climenko for the Yellow Cab 


( sompany. 


COMMERCE 

Activities of Local Natural Gas Dis- 
tributing Company Between Whole- 
salers’ Lines and Distributors’ Pressure 
Reducing Station Held Subject to Nat- 
ural Gas Act 

® Federal Power Commission v. East 
Ohio Gas Company, 338 U. S. 464, 
94 L. ed. Adv. Ops. 213, 70 S. Ct. 
266, 18 U. S. Law Week 4080. (No. 
71, decided January 5, 1950.) 

The East Ohio Gas Company is 
engaged in the business of supplying 
natural gas to consumers in Ohio. 
It owns 150 miles of high pressure 
pipe lines, all located within the 
state, which connect inside the Ohio 


boundary with interstate lines owned 
by othe The Federal 
Power Commission, after hearings, 
that East Ohio 
natural gas company subject to its 
jurisdiction and ordered it to keep 
accounts and submit reports as re 
quired by the Natural Gas Act, 52 
Stat. 821. The Court of Appeals for 
the District of Columbia reversed the 


companies. 


determined was a 


Commission’s order on the ground 
that the company was not “engaged 
in the transportation of natural gas 
within the 


in interstate commerce 


meaning of the Act.” 

The Supreme Court reversed in an 
Mr. Justice 
Biack. He declared that the contin- 


opinion delivered by 


uous flow of gas from other states to 
and through East Ohio's lines con 


stitutes interstate commerce. “The 
gas does not cease its interstate 
journey the instant it crosses the 


Ohio boundary or enters East Ohio's 
pipes, even though the Company 
operates completely within the state 
where the gas is finally consumed,” 
he says. He cites the language of the 
Natural Gas Act (which says that 
the Act 
portation of natural gas in inter- 


“shall apply to the trans 


state commerce, to the sale in inter- 
state commerce of natural gas for 
resale for ultimate public consump- 
tion ... and to natural-gas companies 
engaged in such transportation or 
sale, but shall not apply to any other 
transportation or sale of natural gas 
or to the local distribution of natural 
gas or to the facilities used for such 
distribution.) East Ohio’s conten 
tion that the word “transportation” 
applies only to companies that trans 
port gas in interstate commerce for 
hire or for sales followed by resales 
since 


is without merit, he 


throughout the Act transportation 


says, 


and sale are treated as separate sub- 
jects of regulation, and East Ohio's 
interpretation of the Act would de- 
prive the Commission of power to 
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carry out one of the major policies 
of the Act. The legislative history 
of the Act, he continues, shows that 
Congress intended the federal com- 
merce power to cover the high pres- 
sure trunk lines to the point where 
the pressure of the gas is reduced 
and it enters local mains, while the 
state alone has control after the gas 
enters the local mains. Previous de- 
cisions of the Court to the effect 
that the states could regulate only 
after the pressure was reduced were 
repeatedly called to the attention 
of Congress, he says, and this left a 
“gap” where state power could not 
reach high pressure trunk lines and 
sales for resale. It was Congress’ pur- 
pose to close this “gap”, he declares, 
not, as East Ohio contends, to pro- 
vide federal regulation only for those 
companies that the states could not 
regulate and thus exclude the pre- 
reduction activities of East Ohio 
claimed by it to be subject to state 
regulation. The Act does not attempt 
to abolish all overlapping between 
federal and state authority, and there 
is nothing to indicate that Congress 
meant to create an exception for 
every company transporting inter- 
state gas in only one state, he con- 
cludes. He also dismisses East Ohio's 
contention that the records required 
by the Commission would impose so 
great a burden upon it as “to make 
such orders transgress statutory and 
constitutional limits,” saying that the 
evidence does not support the claim. 
Mr. Justice Doucias and Mr. Jus- 
tice BuRTON took no part in the con- 
sideration or decision of the case. 
Mr. Justice JACKSON, with whom 
Mr. Justice FRANKFURTER agreed, 
wrote a dissenting opinion. The pur- 
pose of the Natural Gas Act, he says, 
was to supplement, not supplant, 
state regulation, by setting up ma- 
chinery to fix the import price of 
out-of-state gas. He declares that 
since all East Ohio’s operations are 
conducted in Ohio, that state is able 
to supervise and regulate ‘com- 
pletely and continuously”. The Com- 
mission has ordered East Ohio to 
change its entire accounting system 
at a heavy cost, he continues, and 
this requires it to conduct its ac- 
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counting contrary to Ohio law or 
perhaps keep two sets of books. The 
Court seizes upon the point at which 
pressure is reduced prior to distribu- 
tion to the consumer as the dividing 
line between federal and state power, 
he says, but nothing in the history 
of the Act mentions such a point, 
nor had any prior opinion held that 
intrastate lines, within or without 
the pressure reduction area, were be- 
yond state regulatory power, he ob- 
serves. ¥, 

The case was argued by Bradford 
Ross for the Commission, by William 
B. Cockley for East Ohio, and by 
Harry M. Miller for the State of 
Ohio and the Public Utilities Com- 
mission of Ohio. 


CONSTITUTIONAL LAW 


Freedom of Speech and Assembly — 
Validity of State Statute Prohibiting 
Unlawful Assembly Near Labor Dis- 
pute Upheld 
® Cole v. Arkansas, 338 U. S. 345, 
94 L. ed. Adv. Ops. 139, 70 S. Ct. 
172, 18 U. S. Law Week 4042. 
(No. 62, decided December 5, 1949.) 
Cole and another were convicted 
under an Arkansas statute for their 
part in a disturbance at a strike- 
bound plant in which a man was 
killed. The Arkansas statute, Act 
193, § 2, Acts of Ark. 1943, provides: 
“It shall be unlawful for any person 
acting in concert with one or more 
persons, to assemble at or near any 
place where a ‘labor dispute’ exists 
and by force or violence prevent or 
attempt to prevent any person from 
engaging in any lawful vocation, or 
for any person acting either by him- 
self, or as a member of any group 
or organization or acting in concert 
with one or more persons, to pro- 
mote, encourage or aid any such un- 
lawful assemblage.” The Supreme 
Court of Arkansas affirmed convic- 
tion, and the Supreme Court of the 
United States reversed (333 U. S. 
196) because of an alleged variance 
between the section of the statute 
upon which affirmance was based 
and the section for violation of which 
petitioners were convicted. On this 
second appearance of the case before 
the Supreme Court, petitioners con- 


tend that the case was submitted to 
the jury on the theory that nothing 
more was needed to convict than the 
mere presence at an assemblage 
where violence occurred without 
their participation, concert or pre- 
vious knowledge. They contend that 
the statute was so vague and indef- 
inite as to amount to a deprivation 
of due process and an impairment 
of the rights of freedom of speech 
and assembly. 

In an opinion written by Mr. Jus- 
tice Jackson, the Supreme Court up- 
held the conviction. He notes that 
the statutory text and the charge of 
the trial court both negative the idea 
that mere presence at the scene of 
the disturbance was punishable. As 
for the argument as to the vagueness 
of the statute, he says that the Court 
think its meaning is clear to “men 
of ordinary intelligence”. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
the case. Y. 

The case was argued by Thomas 
E. Harris for Cole, and by Jeff Duty 
for the State of Arkansas. 


CONSTITUTIONAL LAW 


Question of Validity of “Loyalty 
Check" of County Employees Held 
Not Ripe for Decision by Supreme Court 
" Parker v. Los Angeles County, 
Steiner v. Los Angeles County, 338 
U. S. 327, 94 L. ed. Adv. Ops. 133, 
70 S. Ct. 161, 18 U. S. Law Week 
4045. (Nos. 49 and 50, decided De- 
cember 5, 1949.) 

In 1947, the Los Angeles County 
Board of Supervisors required each 
county employee to execute an af- 
fidavit stating that he would support 
the Constitution and forswearing 
membership in any organization that 
advocates overthrow of the Govern- 
ment by force. The affidavit also re- 
quired the employee to list all aliases 
and to indicate whether he had ever 
supported any organization on a list 
of 145 considered to be subversive. 
Petitioners brought these actions in 
the California courts alleging that 
the Federal Constitution and Cali- 
fornia law barred coercive measures 
to secure obedience to the alleged 
affidavit requirement. Demurrers to 
















had 
anc 
ord 
sixt 
for 
peri 
the 
pen 
resp 
den 
the 
N 
in 1 
the 
T 
Mc 
peti 
for 


Met 
Proy 
Stat 
al 
ton 
pan 
Ops 
We 
cem 

I 
und 
193 
Gre 
No. 
be § 
cise 
of 1 
acti 
recc 
amc 
satii 
that 
$16 


was 






1 to 
ling 

the 
lage 
10ut 
pre- 
that 
def- 
tion 
nent 
eech 


Jus- 
, up- 
that 
e of 
idea 
e of 
. As 
Ness 
ourt 
men 


part 
n of 
Y. 

mas 
Duty 


yalty 
Held 
Court 
unty, 
, 338 
133, 
Neek 
| De- 


yunty 
each 
n af- 
»port 
aring 
. that 
vern- 
sO re- 
liases 
ever 
a list 
rsive. 
ns in 
that 
Cali- 
sures 
leged 
‘rs to 











the complaints were sustained by 
the state Superior Court, and its judg- 
ment was affirmed by the state Dis- 
trict Court of Appeal. The state 
Supreme Court denied discretionary 
review, and the United States Su- 
preme Court granted certiorari. 

In an opinion by Mr. Justice 
FRANKFURTER, the writ was dis- 
missed on the ground that the con- 
stitutional issues presented were not 
ripe for decision. He notes that six- 
teen of the county employees had 
refused to execute the affidavits, and 
had been discharged for noncompli- 
ance with the Board of Supervisors’ 
order. He says that the petition of 
sixteen of the discharged employees 
for a writ of mandate from the Su- 
perior Court to review the action of 
the Civil Service Commission is now 
pending, and declares that, “Decent 
respect for California and its courts 
demands that this Court wait until 
the State courts have spoken. . . .” 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
the cases. 7. 

The cases were argued by John T. 
McTernan and A. L. Wirin for the 
petitioners, and by Gerald G. Kelly 
for Los Angeles County. 


EMINENT DOMAIN 


Method of Determining Fair Value of 
Property Requisitioned by United 
States, Absent Market Price, Is Defined 
" United States v. Toronto, Hamil- 
ton and Buffalo Navigation Com- 
pany, 338 U. S. 396, 94 L. ed. Adv. 
Ops. 162, 70 S. Ct. 217, 18 U. S. Law 
Week 4049. (No. 39, decided De- 
cember 12, 1949.) 

In 1942, the Government, acting 
under the Merchant Marine Act of 
1936, requisitioned respondent's 
Great Lakes car ferry, the Maitland 
No. 1, determining its fair value to 
be $72,500. In 1943, respondent exer- 
cised its right to accept 75 per cent 
of the award and in 1945 brought 
action in the Court of Claims to 
recover $711,753 as the additional 
amount necessary for just compen- 
sation. The Court of Claims held 
that the fair value of the vessel was 
$161,833.72, finding that the vessel 
was property unique, peculiarly sit- 


uated and without relative compari- 
son on the Great Lakes. It found that 
there was a demand for a vessel such 
as the Maitland in Florida, but that 
the vessel was not equipped for salt 
water use; there was no finding that 
the respondent would have been able 
to sell the vessel had it been trans- 
ported to Florida. The Court con- 
sidered the selling price of similar 
vessels sold during the same period in 
Florida, the capitalized value of an 
annual income comparable to that 
of the Maitland for the sixteen years 
ending in 1932, (the last year the ves- 
sel was used by the respondent) the 
life expectancy of the vessel in salt 
as opposed to fresh water and the 
cost of conversion to salt water, of 
sailing the vessel to Florida, and of 
necessary repairs. 


Mr. Justice CrarKk delivered the 
opinion of the Court reversing and 
remanding. He says that ordinarily 
the best test of value in condemna- 
tion proceedings is the market value, 
but when no market exists, as here, 
other means of measuring value may 
have relevance. The Maitland’s earn- 
ings from 1916 to 1932 are, however, 
irrelevant, he says, to the issue of 
earning capacity after 1942. The 
Florida demand, found by the court 
below, was improperly considered by 
the Court of Claims, he says, for the 
burden is on plaintiff to show that 
a prospective Florida buyer would 
have considered a ship like the 
Maitland when it was moored on the 
Great Lakes, or that a Great Lakes 
owner would have taken the trouble 
to send his ship to Florida for a pos- 
sible sale, or that either of these pos- 
sibilities would have had an effect 
on price in the Great Lakes. The 
question, Mr. Justice CLARK empha- 
sizes, is what an ordinary business- 
man in the trade would have done, 
not what the owner claims he would 
do. A bare record reciting sale of 
five similar vessels, only one of which 
was sold on the Great Lakes for 
Florida use, does not meet that bur- 
den, he declares. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
the case. 

Mr. Justice FRANKFURTER wrote a 


Supreme Court 


concurring opinion, saying that he 
joins in the general direction of the 
Court’s opinion, but that “the treach- 
erous nature of the subject matter 
makes appropriate a separate state- 
ment of views.” He explains his ob- 
jections to the standards used by the 
Court of Claims and _ concludes, 
“This Court should not go beyond 
indicating the broad lines for ad- 
judication by the Court of Claims, 
leaving to that court discretion ap- 
propriate to its experience in apply- 
ing the indicated standards to the 
facts before it.” » 

The case was argued by Paul A. 
Sweeney for the United States, and 
by Gerald E. Dwyer for the Com- 
pany. 


FEDERAL EMPLOYERS’ LIABILITY 
ACT 


Construction of Complaint Filed in 
State Court Held Not To Be Question 
of Local Practice 

®" Brown v. Western Railway of 
Alabama, 338 U. S. 294, 94 L. ed. 
Adv. Ops. 93, 70 S. Ct. 105, 18 U. S. 
Law Week 4029. (No. 43, decided 
November 21, 1949.) 

Brown filed suit in a Georgia court 
claiming damages under the Federal 
Employers’ Liability Act, 45 U.S.C. 
§ 51 et seq., for injuries sustained 
when, in the course of his employ- 
ment, he stepped on a large clinker 
in the yard of the defendant railroad. 
The trial court sustained the rail- 
road’s general demurrer and the 
Georgia Court of Appeals affirmed 
on the ground that the sole cause of 
the accident was Brown’s act in 
stepping on the clinker, which he was 
able to see and presumably could 
have avoided. The court held that 
this was not an allegation of negli- 
gence under the Georgia rules of 
practice. The Supreme Court of 
Georgia denied certiorari. 

Mr. Justice Biack, speaking for 
the Supreme Court, reversed. The 
state courts are free to follow their 
own rules of procedure when a case 
under the Federal Employers’ Liabil- 
ity Act is brought before them, he 
says, but they cannot of course de- 
tract from substantive rights granted 
by Congress. He rejects the conten- 
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tion that the state courts’ interpreta- 
tion of the complaint is a matter of 
procedure binding upon the Su- 
preme Court, citing “a long line of 
.. . from which we see no rea- 
son to depart”. He declares that 
Brown’s allegations to the effect that 
the railroad had allowed clinkers 
and other debris to accumulate in 
the yards, knowing that this made 
them unsafe and that plaintiff would 
have to perform his duties there, 
would, if proved, “show an injury of 


cases 


the precise kind for which Congress 
has provided a recovery.” Accord- 
ingly, the cause is reversed and re- 
manded. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
the case. 

Mr. Justice FRANKFURTER wrote a 
dissent in which Mr. Justice JACKSON 
joined. If a plaintiff chooses to en- 
force a federal right in a state court, 
he remarks, he cannot be heard to 
object if he is treated like all other 
plaintiffs who press like claims under 
state law with respect to the form in 
which the claim must be stated. The 
Georgia court ruled that, ““The mere 
presence of a large clinker in a rail 
road yard cannot be said to consti 
tute an act of negligence,” he says, 
and in so doing it has not contracted 
rights under the federal act or 
hobbled plaintiff in getting a judg- 
ment to which he may be entitled. 

Y. 

The case was argued by Richard M. 
Maxwell for Brown, and by Herman 
Heyman for the railroad. 


FEDERAL SAFETY APPLIANCE AND 
EMPLOYERS’ LIABILITY ACTS 


Equipping Car with Coupler Which 
Breaks and Causes Injuries Renders 
Railroad Liable Irrespective of Negli- 
gence 
® O'Donnell v. Elgin, Joliet and 
Eastern Railway Company, 338 U. S. 
384, 94 L. ed. Adv. Ops. 170, 70 S. Ct. 
200, 18 U. S. Law Week 4056. (No. 
56, decided December 12, 1949.) 
This was an action brought under 
the Federal Employers’ Liability Act, 
15 U.S.C. §§ 51-60, alleging violation 
of the Safety Appliance Act, 45 U.S.C. 
S$ 2. Plaintiff's decedent was killed 
while at work for the defendant rail- 
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road when a coupler broke. The Dis- 
trict Court refused to instruct the 
jury that a breaking of a coupler 
was negligence per se. The jury 
found for defendant, and the Court 
of Appeals sustained the refusal to 
give the instruction as to negligence 
per se, saying, “We do not believe 
the Act required defendant to fur- 
nish couplers that would not break. 
We think the true rule is that where 
a coupler does break, the jury may, 
if they think i reasonable under all 
the infer that the 
coupler was defective and was fur- 
nished and used in violation of the 
Act... .” The question of whether 


circumstances, 


this instruction was properly denied 
was the sole question before the Su- 
preme Court on certiorari. 

Mr. Justice JACKSON read the opin- 
ion of the Court reversing. He says 
that there is much confusion as to the 
effect to be accorded a violation of 
the Safety Appliance Act and that 
some jurisdictions regard a breach of 
a statute as evidence of negligence 
to be weighed by the jury along with 
the facts, others treating it as “pre- 
sumptive” evidence of negligence 
that defendant must overcome, still 
others speaking of “negligence per 
se” or res ipsa loquitur. Previous 
opinions of the Supreme Court have 
held that liability under the Act is 
not based upon the carrier's negli- 
gence, he continues, but because an 
action for damages resulting from a 
violation of the Safety Appliance Act 
is pursued under the Federal Em- 
ployer’s Liability Act, basically a 
form of action predicated upon neg- 
ligence, many of the Safety Appliance 
cases use negligence language. It is 
important that the two actions be 
kept separate, he says, as this case 
illustrates. The Appliance Act re- 
quires equipment that will stand the 
stress and strain of all ordinary opera- 
tion, he declares, and a defendant 
cannot escape liability for a coupler’s 
inadequacy by showing that too 
much was demanded of it or by 
showing that it was properly manu- 
factured, diligently inspected and 
showed no visible defects. “These 
circumstances do go to the question 
of negligence;” he says, “but, even 


it a railroad should explain away its 
negligence, that is not enough to 
explain away its liability if it has 
violated the Act.”” (In a footnote, 
Mr. Justice Jackson adds that the 
Court does not mean that a railroad 
may never “effectively defend” under 
the Act by showing that an adequate 
coupler failed to hold because it was 
broken through intervening and in- 
dependent causes other than its in- 
adequacy or defectiveness—as, say, 
the work of a saboteur.) 

Mr. Justice FRANKFURTER, Mr. Jus- 
tice DoucLas and Mr. Justice MuIn- 
ron took no part in the consideration 
or decision of the case. 

Mr. Justice BurToN, joined by Mr. 
Justice ReEp, dissented on the ground 
that the Safety Appliance Act does 
not contain a mandatory require 
that 
equipped with couplers that “will re- 


ment railroad cars must be 
main coupled until set free by some 
purposeful act of control”. In his 
view, he says, the broken coupler was 
material evidence from which a jury 
could infer violation of the Act. 
£ 
The case was argued by Joseph D. 
Ryan for O'Donnell, and by Har- 
lan L. Hackbert for the railroad. 


FEDERAL SAFETY APPLIANCE AND 
EMPLOYERS’ LIABILITY ACTS 


Casual Relation Between Injury and 
Violation of Absolute Duty Under 
FSAA Question for Jury—Contribu- 
tory Negligence Important Under 
FELA Only on Question of Damages 
® Carter v. Atlantic and St. Andrews 
Bay Railway Company, 338 U. S. 
130, 94 L. ed. Adv. Ops. 183, 70 S. Ct. 
226, 18 U. S. Law Week 4056. (No. 
23, decided December 12, 1949.) 
This was another case dealing with 
the Safety Appliance Act. Carter was 
injured in the course of his employ- 
ment by the railroad when a coupler 
failed to operate in the course of 
switching cars. He brought suit 
under the Safety Appliance Act and 
the Federal Employers’ Liability Act. 
The District Court directed a verdict 
for defendant on the ground that 
the coupler worked before the acci- 
dent and worked subsequently, and 
that its failure to work when the ac- 
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cident occurred “‘is not per se a viola- 
tion of this Act [the Safety Appliance 
Act].”. The Court of Appeals af- 
firmed on the theory that the failure 
to couple “was the remote, not the 
proximate, cause of plaintiff's in- 
juries”. The District Court did sub- 
mit the cause on the general negli- 
gence allegation, and the jury re- 
turned a verdict for defendant. In 
the Supreme Court, Carter objected 
to the District Court’s charge cover- 
ing contributory negligence. 

The Court, speaking through Mr. 
Justice CLARK, reversed. Referring to 
the O’Donnell case, supra, he points 
out that violation of the Safety Ap- 
pliance Act is violation of an abso- 
lute duty, and that only the causal 
relationship between the injury and 
the violation of the Act is at issue, 
and that there was certainly evidence 
from which a jury could find such 
a causal relationship. He finds error 
in the trial judge’s instruction as to 
contributory negligence, noting that 
the Act reads that the “fact that the 
employee may have been guilty of 
contributory negligence shall not bar 
a recovery, but the damages shall be 
diminished by the jury in proportion 
to the amount of negligence attrib- 
utable to such employee.” The negli- 
gence of both Clark and the railroad 
should have been submitted to the 
jury, he declares. 


Mr. Justice Reep dissented on the 
ground that the failure to couple was 
not the proximate cause of the in- 
jury and that the deficiency in the 
charge on contributory negligence 
was cured by a later modification:® 


Mr. Justice Doucias took no part 
in the consideration or decision of 
the case. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion in which he says 
that “since the merits involve merely 
evaluation of the unique facts in the 
record, the case does not fall within 
the proper business of the Court.” 
He would dismiss the writ of cer- 
tiorari as improperly granted, he 
says. Y. 


The case was argued by J. Kirk- 
ham Jackson for Carter, and by B. D. 
Murphy for the railroad. 


LABOR LAW 


Under Closed-Shop Contract, Employer 
May, Without Committing Unfair Lo- 
bor Practice, Discharge Employees 
Expelled from Union for Seeking New 
Bargaining Representative 

® Colgate-Palmolive-Peet Company 
v. National Labor Relations Board, 
338 U. S. 355, 94 L. ed. Adv. Ops. 
127, 70 S. Ct. 166, 18 U. S. Law Week 
1037. (No. 47, 
1949.) 


The Colgate-Palmolive-Peet Com- 


decided December 5, 


pany had a collective bargaining 
with the International 
Longshoremen’s and Warehouse- 
affliated with the 
C.1.0., which contained a closed-shop 
provision. The agreement was en- 
into in 194] 
definite duration. In 1945, agitation 


agreement 


men’s Union, 


tered and was of in 
among the employees of the company 
for a change of bargaining represen 
tative began which resulted in an 
unauthorized strike by a substantial 
majority of the employees. Some of 
the employees formed an independ. 
ent organization which later sought 
afliation with the A.F. of L. These 
workers were expelled by the C.L.O. 
for the behalf of the 
A.F. of L. and for violation of the 
C.1.O. policy against strikes in war 


activities in 


time. The expelled workers were dis 
charged by the company, upon de 
mand of the C.1.0., under the closed 
shop agreement. The National Labor 
Relations Board found the company 
guilty of an unfair labor practice, 
in violation of Section 8 (1) and 8 (3) 
of the National Labor Relations Act, 
and 
discharged employees. It applied the 
so-called “Rutland Court Doctrine” 
(Rutland Court Owners, Inc., 44 
NLRB 587, 46 NLRB 1040), a Board 
policy to the effect that an employer 


ordered reinstatement of the 


is not permitted to discharge em- 
ployees pursuant to a closed-shop 
contract, even though it is valid 
under Section 8 (3) of the N.L.R.A., 
when the employer knows that the 
discharge is requested by the union 
for the purpose of eliminating em- 
ployees who have sought a change 
of bargaining representative at a 
time when it is appropriate for em- 
ployees to seek such a change. The 


Supreme Court 


Court of Appeals for the Ninth Cir- 
cuit entered a decree enforcing the 
Board's order, approving the appli- 
cation of the Rutland Doctrine. 

Mr. Justice MinTON delivered the 
opinion of the Supreme Court re- 
versing. He rejects application of 
the Rutland Doctrine, noting that 
the closed-shop agreement was valid 
both under the National Labor Re- 
lations Act and under California law, 
and is one of the techniques for as- 
suring stability of labor relations- 
the primary objective of Congress in 
enacting the National Labor Rela 
tions Act. The legislative history ol 
the Act shows that Congress knew 
that a closed shop would interfere 
with the freedom of employees to or- 
ganize in another union, he says, and 
that this necessarily meant a limita- 
tion upon their right freely to select 
their own bargaining representatives, 
guaranteed by Section 7 of the Act. 
Ihe Board cannot ignore the plain 
provisions of a valid contract, he de- 
clares, and reform them to conform 
to its own idea of correct policy. 
Here, the employees chose their bar- 
gaining representatives, he says, and 
were bound to a valid contract which 
was subsisting at the time in ques- 
He holds that the employer 
cannot be held guilty of an unfair 


tion. 


labor practice for carrying out the 
terms of the contract. 

Mr. Justice DouGLas took no part 
in the consideration or decision olf 
the case. ¥, 

Mr. Justice Reep and Mr. Justice 
BurTON dissented, stating that the 
Board's adjustment between the dif- 
ferent provisions of the Act was per- 
missible. 

The case was argued by Ricardo J. 
Hecht for the company, and by Ruth 
Wevand for the Board. 


PARTIES 

Subrogee May Bring Suit Under Fed- 
eral Tort Claims Act In Its Own Name 
Against United States 

® United States v. Aetna Casualty 
and Surety Company, United States 
v. World Fire and Marine Insurance 
Company, United States v. Yorkshire 
Insurance Company, United States v. 
The Home Insurance Company, 338 


April, 1950 * Vol. 36 309 








Supreme Court 


U. S. 366, 94 L. ed. Adv. Ops. 151, 70 
S. Ct. 207, 18 U.S. Law Week 4060. 
(Nos. 35, 36, 37 and 38, decided 
December 12, 1949.) 


In these cases, the Court held that 
insurance companies may sue the 
United States in their own names 
upon claims to which they have be- 
come subrogated by payment to an 
insured who would have been able to 
bring such an action. Each case in- 
volved a suit against the Government 
under the Federal Tort Claims Act. 
One was brought by a single insur- 
ance company which had paid the 
whole loss, another by an insurance 
company which had paid part of the 
loss and the injured person, and the 
third by two insurance companies 
each of which had paid part of the 
loss. The procedure in all three cases 
was upheld below. (See 34 A.B.A.]J. 
418 and 35 A.B.A.J. 65.) 

The Court's opinion was written 
by the Cuter Justice. He quotes 
language from the Tort Claims Act, 
28 U.S.C. §§ 1346 (b), 2674, which 
gives a plaintiff the right to sue the 
United States for personal injuries 
arising from the negligence of Gov- 
ernment employees acting within the 
scope of their employment, and 
makes the United States liable for 
such claims, “in the same manner, 
and to the same extent, as a private 
individual under like circumstances. 

” ‘The Government relied upon 
R.S. § 3477, which makes “All trans- 
fers and assignments of any 
claim upon the United States, or any 
part or share thereof, or interest 
therein ... absolutely null and void”. 
The Cuier Justice says that the pur- 
pose of Section 3477 was to prevent 
“persons of influence from buying 
up claims against the United States, 
which might then be improperly 
urged upon officers of the Govern- 
ment, to prevent possible multiple 
payment of claims by the Govern- 
ment, and to make it unnecessary for 
the Government to investigate al- 
leged assignments of claims against 
it.” The rigor of this rule was early 
relaxed, he says, in cases that were 
thought not to be productive of the 
evils against which the statute was 
aimed, especially in cases of assign- 
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ments by operation of law or involun- 
tary assignments. The legislative his- 
tory of the Tort Claims Act shows 
that Congress understood that sub- 
rogation claims were not within the 
coverage of Section 3477, he declares. 
When Congress wished to exclude 
claims by subrogees, it expressly said 
so in foreign claims legislation, he 
notes, referring to 31 U.S.C. § 224 
(d). Since Section 3477 is inappli- 
cable, the Government must defend 
suits by subroges as if it were a 
private person, as required by the 
Tort Claims Act. 

Mr. Justice BLAck dissented with- 
out opinion. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
the cases. 7 

The cases were argued by Leaven- 
worth Colby for the United States, 
and by William A. Hyman, Jackson 
G. Akin and Abraham Frankel for 
the insurance companies. 


SHIPPING 


Government Standard Bill of Lading 
Does Not Allow Freight Charges for 
Goods Not Delivered 

® Alcoa Steamship Company, Inc. 
v. United States, 338 U. S. 421, 94 
L. ed. Adv. Ops. 190, 70 S. Ct. 190, 
18 U. S. Law Week 4068. (No. 271, 
decided December 12, 1949.) 

In 1942, the petitioner’s ship, the 
S.S. Gunvor, was torpedoed and lost 
en route to Trinidad with a cargo of 
lumber under a government bill of 
lading. Under maritime law, ocean 
carrier freight charges are not earned 
unless and until the goods are deliv- 
ered at their destination. However, 
contractual provisions establishing 
the shipper’s liability for freight re- 
gardless of actual delivery are com- 
mon stipulations in carriers’ bills 
of lading. The sole issue before the 
Court here was whether the govern- 
ment bill of lading here in question 
so provided, the rule being expressed 
on the government form that ship- 
ments of government property are 
subject to the conditions of the car- 
rier’s usual contract of carriage un- 
less otherwise specifically provided 
“hereon”. The Comptroller General 
disallowed payment of freight charges 


on the ground that the freight had 
not been earned. Petitioner sued in 
the District Court to recover the 
freight charges. The Court of Ap- 
peals for the Second Circuit reversed 
the lower court’s judgment in favor 
of the carrier, finding in the provi- 
sions of the Government’s bill of 
lading a “carefully devised plan” to 
freight only if the 
shipment actually arrived at its des- 
tination. 


charges 


pay 


Speaking for the Supreme Court, 
Mr. Justice ReEp affirmed the Court 
of Appeals’ decision. He refers to the 
language of the bill which condi 
tions payment of freight charges up- 
“properly accom- 
plished”, Other clauses in the bill 
indicate that the bill could not have 
been “properly accomplished” until 
delivery of the goods, he says. Pay- 
ment is conditioned upon submis- 


on the bill’s being 


sion of an authorized government 
form voucher, he notes, and the lan- 
guage of this voucher says that ‘“Pay- 
ment for transportation charge will 
be made only for the quantity of 
stores delivered at destination”. If 
one were to accept the carrier's ar- 
gument that the provision in the 
voucher should be disregarded in 
view of the limitation in the bill of 
lading to matters specifically pro- 
vided “hereon”, the reasoning would 
lead to the conclusion that the freight 
is earned without delivery, he says, 
but that payment will be made only 
upon a voucher that expressly denies 
right to payment without delivery. 
The terms of the bill specifically con- 
dition payment upon delivery, he 
concludes, and accordingly, the deci- 
sion of the Court of Appeals was 
correct. 

Mr. Justice FRANKFURTER and Mr. 
Justice Burron dissented on the 
grounds expressed in the opinion of 
Judge Augustus N. Hand in the 
Court of Appeals. 

Mr. Justice DouGLAs took no part 
in the consideration or decision of 
the case. Y. 

The case was argued by Melville 
J. France for the Alcoa Steamship 
Company, and by Samuel D. Slade 
for the United States. 
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TAXATION 


Income Tax Exemption of Military 
Officers Is Denied to Civil Service 
Employee Temporarily Enrolled as 
Coast Guard Officer 

® Commissioner v. Connelly, 338 
U.S. 258, 94 L. ed. Adv. Ops. 24, 70 
5. Ct. 19, 18 U.S. Law Week 4002. 
(No. 57, decided November 7, 1949.) 

Prior to 1949, partial exemption 
was allowed for “compensation re- 
ceived ... for active service as a com- 
missioned officer... in the military 
or naval forces of the United States”’. 
Exemption was claimed under this 
statute by a civil service employee 
whose office was transferred to the 
Coast Guard during the war, and 
who was enrolled as a temporary 
commissioned officer. 

[he exemption was denied in an 
opinion by Mr. Justice Minton. The 
opinion states that the taxpayer re 
ceived his pay “in a civilian status”, 
and that he was given “just enough 
military status to enable him effec 
tively to carry out his duties”. J. 

The case was argued by Ellis N. 
Slack for the Commissioner, and by 
Caesar L. Aiello for Connelly. 


TAXATION 

Federal Admissions Tax Applies to 
Amounts Charged by State Instrumen- 
tality for Admission to and Use of 
Bathing Beach 

® Wilmette Park District v. Camp- 
bell, 338 U. S. 411, 94 L. ed. Adv. 
Ops. 177, 70 S. Ct. 195, 18 U.S. Law 
Week 4053. (No. 75, decided Decem 
ber 12, 1949.) 

This is a suit for refund of the 
federal admission tax paid by a local 
park district of Illinois, which oper- 
ated a public bathing beach with 
appropriate facilities. It charged 
either on the basis of a daily fee or 
on the basis of a season ticket, which 
charges approximated costs of main- 
tenance and improvements. The tax 
was imposed upon “the amount paid 
for admission to any place, including 
admission by season ticket or sub 
scription”, The tax was sustained in 
an opinion by Mr. Justice CLark. 

The opinion first disposes of the 
taxpayer's arguments that the statute 
is inapplicable. The beach area was 
a “place” within the meaning of the 
statute; the tax is not limited to spec- 
tator entertainment. Moreover, the 


charge is for “admission” even 


Supreme Court 





though it contemplates the “use” of 
the property and facilities. There is 
no foundation in the statute’s his- 
tory for the exemption of nonprofit 
activities or activities conducted by 
a municipality. 

rhe taxpayer also invoked the con- 
stitutional immunity of state instru- 
mentalities from taxation, 
arguing that the activity in question 


federal 


qualified as an essential government 
function. The Court found it un- 
necessary to determine the issue ol 
essentiality, because it found that the 
burden of the tax on the state was 
“speculative and uncertain”. The 
opinion concedes that the passing on 
of the tax might “to an undetermin- 
able extent adversely affect the vol- 
ume of admissions’, but states that 
the tax “is so imposed as to facilitate 
absorption by patrons”, and that 
there is no evidence that the govern- 
mental unit “will be forced to ab- 
sorb the tax in order to maintain 
the volume of its revenue and the 
availability of its benefits.” J. 
The case was argued by Henry J. 
Brandt for the Park District, and by 
Lee A. Jackson for the Commissioner. 
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Aliens . . . inheritance . . . German 
nationals residing in Germany cannot 
inherit personal property of California 
citizen who died in 1944, in absence 
at that time of reciprocal inheritance 
rights of American citizens under Ger- 
man laws as required by California 
succession statutes. 


© Inve Estate of Paul Hess, Calit. Su- 
perior Ct., January 23, 1950, Clark, J. 

The the 
Court na- 


question 
was 


confronting 
whether German 
tionals residing in Germany could 
inherit personal property from an 
American citizen who died in Cali- 
fornia in 1944. According to Cali- 
fornia laws of succession as they 
existed on the date of death, the 
inheritance rights of nonresident 
aliens depended upon the existence 
of reciprocal rights on the part of 
United States citizens to inherit 
property upon the same terms and 
conditions as residents and citizens 
of the respective countries of which 
such aliens were inhabitants and 
citizens. Although such reciprocal 
inheritance rights were shown to 
have existed in this case up to the 
time Hitler came into power, § 48 
of the German “Law ol 1938” pro 
vided that a disposition by cause 
of death was null and void insofar 
as it was contrary, in a way which 
was “thoroughly opposed to a 
healthy national sentiment”, to con- 
siderations which a decedent who 
was “conscious of his duties, must 
have toward family and the national 
community”. 

On the basis of a finding that the 
German 1944 


did not provide the requisite recipro 


inheritance laws in 





EDITOR'S NOTE: The omission of a cita- 
tion to the United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean that 
the subject matter has not been digested 
or reported in those publications. 
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cal rights for American citizens, the 
Court held that the German na- 
tionals could not inherit from the 
instant decedent. Although no de 
cision by German courts interpret 
ing § 48 was brought to the Court's 
attention, reference made to 
statements in the commentaries of 


was 


authorities receivable 
in German courts that this section 
would render void any disposition 
by inheritance to an enemy national. 
The Court itself deemed it incon- 
that an allowance of in- 
heritance by enemy nationals would 


two German 


ceivable 


be in accordance with “healthy na- 
tional sentiment” as the Nazis con- 
ceived it. Noting on the one hand 
that the Court knew of no instance 
where any inheritance from a dece- 
dent dying during the Nazi regime 
and while the United States was at 
war with Germany had been received 
by an American heir of a decedent 
German resident national, the Court 
pointed out on the other hand that, 
under § 39 of the Trading with the 
Enemy Act (1948), any inheritances 
of enemy nationals which were vested 
in the Attorney General of the United 
States were confiscated. The Court 
“It is difficult to believe 
that the Hitler government was more 
sensitive to the rights of enemy aliens 
than the United States.” 


observed: 


Aliens . . . denaturalization . . . alien's 
consent to denaturalization judgment 
based on fraudulent procurement of 
naturalization held sufficient as sub- 
stitute for proof to support judgment, 
even though matters charged in de- 
naturalization complaint related to 
conduct subsequent to naturalization. 


® U. S. v. Eichenlaub, C. A. 2d, 
February 3, 1950, Chase, C. J. 

In 1944 appellant filed a written 
consent, countersigned by his attor- 
ney, to the entry of judgment in a 
denaturalization proceeding revok- 
ing his naturalization and canceling 


his certificate of citizenship. The 
complaint in that proceeding alleged 
that appellant’s naturalization was 
fraudulently and illegally procured 
in that after his naturalization he 
had acted as a German agent in the 
United States seeking to advance 
German interests, that he did not 
intend to renounce fidelity to the 
German Reich or the 
Constitution, and that he took the 


to support 


oath of allegiance with a mental 
reservation that nullified it. Appeal 
was taken in the instant action from 
an order of the United States Dis 
trict Court for the Southern District 
of New York denying appellant's 
motion, made in 1946 under Rule 
60(b), to vacate the consent judg- 
ment. It was contended that, as a 
matter of law, a consent to a judg 
ment in denaturalization proceed 
ings based on fraud was insufficient 
as a substitute for the “clear and 
convincing” evidence required to 
support such a judgment. 
Affirming the order below deny- 
ing appellant's motion, the Court 
held that his formal consent, given 
with the knowledge and approval 
of counsel, to the denaturalization 
judgment was sufficient as a sub- 
stitute for proof, regardless of the 
standard of proof required, to sup- 
port the judgment. Such a consent 
judgment was deemed the equivalent 
ot a plea of guilty or a plea of nolo 
contendere to a criminal charge. Al- 
though it was conceded that the Gov- 
ernment would have been Limited in 
its proof to the matters charged in 
the complaint, the Court rejected 
appellant’s contention that, under 
Baumgartner v. United States, 322 
U. S, 665, the complaint was insul 
ficient to support a judgment based 
on fraud where the matters charged 
related mainly to conduct which oc- 
curred subsequent to naturalization. 
The Court asserted that the majority 
in the Baumgartner case simply held 
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that, on the facts presented, evidence 
of the alien’s subsequent attitude 
afforded “insufficient proof” of his 
earlier intent. 

Frank, C. J., dissenting, main- 
tained that, in the light of the 
Baumgartner case, even if the allega- 
tions in the complaint as to appel- 
lant’s activities as a German agent 
had been established by evidence be- 
yond possible doubt, they would not 
have sustained the judgment. He 
also pointed out that it would not 
appear that appellant was precluded 
from seeking, by filing a new motion 
under Rule 60(b) as amended in 
1948, to vacate the consent judgment 
on grounds asserting appellant’s 
limited knowledge of the English 
language and lack of understanding 
as to the nature of his consent. 


Carriers... . certificated 
interstate motor carrier held not liable 
for torts committed by independent 
contractor 


torts .. 


truck was 
homeward-bound after expiration of 


while empty 


“one-way lease’’. 
® Costello et al. v. Smith et al., C. A. 
2d, January 19, 1950, Swan, C. J. 
Among defendants in a tort action 
arising from an automobile collision 
certificated interstate motor 
carrier, which had hired the truck 
involved for a one-way interstate 
trip. The noncertified owner fur- 
nished the driver and was deemed 
an independent The 
accident Connecticut 


Was a 


contractor. 
occurred in 
while the empty truck was home- 
ward-bound after completion of the 
leased trip. The jury brought in 
verdicts for plaintiffs against the 
owner and the driver, verdict in 
favor of the certificated carrier hav 
ing been directed. The directed ver- 
dict was affirmed on appeal. 

The 
instant case was not, by virtue of 
either federal statute or local Con- 
necticut law, within the rule under 


Court maintained that the 


which one who can lawfully operate 
only under a public franchise cannot 
escape liability by engaging an inde- 
pendent contractor to perform the 
activity. On the federal level, the 
Court rejected plaintiff's argument 
that the policy of the Interstate Com- 


merce Act to protect the public 
would be subverted by failure to 
impose liability during the return, 
as well as during the outbound, trip; 
such continuing regulation of car- 
riers after expiration of a “one-way 
lease” was deemed a matter for Con- 
gress or the Commission rather than 
the courts. 

Turning to local law, the Court 
professed lack of knowledge of any 
Connecticut decision that permitted 
or required the imposition of such 
liability. Nor was the Court willing 
to rely upon § 427, Restatement, 
Torts, which would impose liability 
on the employer of an independent 
contractor to do work “inherently 
dangerous to others,” since there was 
some doubt whether a trailer-truck 
was “inherently dangerous” for pur- 
poses of §427, and since, in any 
event, the employment ceased upon 
expiration of the lease. 


Constitutional Law . . 
and political rights 
of inequality of treatment, separate 
racial school system in District of 
Columbia upheld as not forbidden by 
Federal Constitution. 

® Carr v. Corning et al., C.A. D.C, 
February 14, 1950, Prettyman, C.]. 


. personal, civil 
in absence 


In a class action brought on behalf 
of all Negro children of school age 
in the District of Columbia averring 
the denial of equal schooling to 
Negro pupils by reason of the com- 
pulsory racial segregation in the 
school system and asking that Negro 
pupils be permitted to attend the 
schools most adjacent to their homes 
without regard to racial designation, 
the Court, by a two-to-one decision, 
found that there was no inequality 
of treatment ruled that the 
maintenance of separate public 
schools was not forbidden by the 
Federal Constitution. No evidence 
of discrimination against Negro chil- 
dren in the assignment of school 
buildings was found by the majority 
in either the permanent building 
program or in the temporary expe- 
dients adopted by the Board of 
Education to meet problems of over- 
crowding. Upholding the right of 
Congress to provide for segregated 


and 
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schools, the majority asserted that 
it was never intended that the Con- 
stitution foreclose legislative treat- 
ment of the problem of segregation. 
Rather, it was said, the problems 
arising from the social and economic 
interrelationship of the two races 
“lie naturally” in the field of legis- 
lation, “a method susceptible of ex- 
perimentation, of development, of 
adjustment to the current necessities 
in a variety of community circum- 
stances."" Emphasis was also placed 
on the holdings of the Supreme 
Court that constitutional invalidity 
did not arise from the mere fact of 
segregation but was founded on in- 
equality of treatment. 

Edgerton, C.J., dissenting, main- 
tained that racial segregation in the 
public schools was unconstitutional. 
Relying largely on the findings of the 
Strayer survey of local schools, which 
the majority refused to note as not 
being in the record, Edgerton, C.].. 
considered inescapable the conclu- 
sion that great inequalities existed 
between the white and colored school 
systems. Assertions as to good inten- 
tions on the part of defendants or 
the claim that any inequalities fell 
indiscriminately on both white and 
colored students were not considered 
an answer to the question presented. 
He maintained that the objective 
equality “clearly required” could not 
be attained without abolishing segre- 
gation. It was pointed out that, if 
it were assumed that objective equal- 
ity could be attained, the question 
whether enforced segregation in pub- 
lic schools would then be valid would 
become one upon which the Supreme 
Court had never squarely ruled. It 
was his position that educational 
segregation would still affect Negroes 
unequally by indorsing and preserv- 
ing their subordinate status, by pre- 
venting early contact and mutual 
acquaintance between a dominant 
majority and a depressed minority, 
and by inflicting an economic and 
social handicap on the less privileged 
minority. 

Constitutional Law .. . personal, civil 
and political rights . . . complainant 


taxpayers and voters contesting the 
constitutionality of Maryland's Sub- 
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versive Activities Act held lacking 
sufficient interest to maintain suit .. . 
no justiciable controversy deemed 
presented in action by members of 
Communist Party of Maryland attack- 


ing Act as bill of attainder. 


®" Hammond, Aitorney General of 
Maryland, et al. v. Lancaster et al., 
Ct. of Appeals of Md., February 9, 
1950, Henderson, J. 

® Hammond et al. v. Frankfeld et 
al., Ct. of Appeals of Md., February 
9, 1950, Henderson, J. 

Reversing the judgment below, the 
Court of Appeals in this action rein- 
stated Maryland’s “Subversive Activi- 
ties Act of 1949” (Ch. 86 of Mary- 
land Acts of 1949) and the Emer- 
gency Act (Ch. 310) upon appeal 
from the decision of Judge Sherbow 
of the Circuit Court Number 2 of 
Baltimore City that the Acts were 
unconstitutional (see review in 35 
A.B.A.J. 850). The Subversive Activi- 
ties Act, also known as the “Ober 
Bill”, forbade membership in or 
support of subversive organizations, 
required loyalty oaths of public em- 
ployees, candidates for public office 
and teachers in state-aided schools, 
proscribed from public employment 
persons who there were “reasonable 
grounds to believe . . . are subver- 
sive”, and provided for penalties of 
imprisonment and loss of civil rights 
for violations. Chapter 86 was ap- 
proved by the Governor on March 
51, 1949, to become effective June 
of the 
Act. The Emergency Act, approved 
April 22, 1949, repealed and _ re- 
enacted § 3, with amendments, so 
as to declare Ch. 86 to be an emer- 
gency measure to take effect from the 
date of its passage. Upon petition 
filed with the Secretary of State, a 
public referendum on Ch. 86 was 
scheduled for November, 1950. In 
the absence of a valid emergency 


I, 1949, as provided in § 3 


declaration in the law such a petition 
would have stayed its enforcement. 

Henderson, J., writing for the ma- 
jority of the Court, deemed the valid- 
ity of the Emergency Act to be the 
only issue properly before the Court, 
and held that there was no justiciable 
case presented as to the provisions of 
Ch. 86. The Court ruled that the 
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declaration of an emergency in a 
separate and subsequent amendment 
was in substantial compliance with 
Maryland’s Constitution, that the 
legislative determination as to the 
existence of an emergency was not 
judicially reviewable, that the emer- 
gency provision had not in fact 
operated retroactively, since it was 
found to relate back to April 22 
rather than to March 31, 1949, and 
hence was not an ex post facto law. 

In declining to rule on the validity 
of the Act, the Court 
maintained that it was beyond its 
power to adjudicate constitutional 
issues at the instance of complain- 
ants who, as taxpayers and voters, 


Subversive 


were threatened with neither prose- 
cution nor injury under the Act nor 
possessed ol sufhcient monetary in- 
terest to entitle them to maintain the 
suit. “If the present Act is approved 
by the voters and an accused is con- 
victed under it,” the Court stated, 
“it will be time enough to consider 
the Act, in its application to par- 
ticular circumstances and a_par- 
ticular defendant. .. .” Neither did 
the Court find, in the absence of a 
unconstitutional  dis- 
crimination, any justiciable con- 
troversy as to the validity of the 
requirement of an affidavit of non- 


showing of 


subversiveness of candidates for pub- 
lic office. 

Henderson, J., did, however, say: 
“It can hardly be denied that a stat- 
ute which makes it a crime to attempt 
or conspire to overthrow the govern- 
ment by force or violence, or to incite 
others to do so, or to aid or abet 
others to do so, is within the legis- 
lative power, if the statute or the 
application of it is limited to con- 
duct, including words which ‘seri- 
ously and immediately threaten’ to 
overthrow the government by force 
or violence.” 

The majority similarly ruled in 
the Frankfeld case that the constitu- 
tionality of the Subversive Activities 
Act was not in issue, despite the con- 
tentions of the Chairman and Labor 
Secretary of the Communist Party 
of Maryland that as complainants 
they had a special interest to attack 
the Act as a bill of attainder directed 






against them and the Communist 
Party of Maryland, and that certain 
recitals in the Act concerning the 
purposes and nature of the political 
organizations espousing the philos- 
ophy of Communism represented a 
legislative finding of guilt in con. 
travention of the state and federal 
constitutions. 

In a minority opinion, Chief Judge 
Marbury, who was joined by Collins, 
J. concurred generally with the ma 
jority but argued that its decision 
should have ruled on the constitu- 
tionality of certain parts of the Sub 
versive Activities Act. In his opinion, 
the Act in its main aspects should 
have been held valid. The require- 
ment of loyalty affidavits from would- 
be political candidates was not 
deemed to constitute an additional 
of office in of the 
Maryland Declaration of Rights, but 


oath violation 
merely a means of assuring the voters 
that those whose names appeared on 
the ballots were prima facie qualified 
for the offices sought. Observing that 
“It is an arrogant assumption that 
a government cannot protect itsell 
against the infiltration of those who 
desire to destroy it by force,” Mar 
bury, Ch. J., would uphold the right 
of the state not to employ persons 
believed to be subversive. He also 
maintained that the complainants 
in the Frankfeld case were entitled 
to know whether the Act was a bill 
of attainder against them, stating 
“{ do not think it is, and I think 
we should say so.” It was pointed 
out that there was no attempt in Ch. 
86 to name any person or organiza 
tion as coming within its criminal 
provisions, and that the Act “in no 
way prevents a fair and judicial trial 
for any one, nor does it condemn 
unheard the Communist Party or any 
one of those belonging to that party.” 


Corporations . . . stockholders’ suits 

. majority of corporation's board of 
directors are not indispensable parties 
to shareholder's action to compel the 
declaration of dividends. 


® Kroese v. General Steel Castings 
Corp. et al., C.A. 3d, January 31, 
1950, Goodrich, C.]. 


The question presented was wheth- 
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er a majority of a corporation’s board 
of directors were indispensable par- 
ties to an action by a shareholder to 
compel the declaration of dividends. 
The complaint alleged that in refus- 
ing to declare dividends on the pre- 
ferred stock the directors were acting 
primarily in the interest of the four 
major common shareholders they 
represented. The action was insti- 
tuted by plaintiff, a resident of New 
York, against defendant Delaware 
corporation, whose principal office 
was in Pennsylvania, in the Federal 
District Court for the Eastern Dis- 
trict of Pennsylvania. Only three of 
the corporation’s twelve directors 
were served, plaintiff stating that 
there was no one state or federal 
district court in which a majority 
of the board could be served. De- 
fendant’s motion to dismiss the com- 
plaint was sustained by the District 
Court on the ground that the court 
lacked personal jurisdiction over a 
majority of the board of directors 
and hence was powerless to grant 
relief in their absence. The judg- 
ment was reversed on appeal. 
Noting the absence of an “all 
fours” decision upholding plaintiff's 
position, the Court of Appeals ruled 
that a majority of the corporation's 
board of directors were not indispens- 
able parties to a lawsuit to compel 
the declaration of dividends. Refus- 
ing to proceed with the “mechanical 
application” of the well-settled rule 
about jurisdiction in personam, 
the Court maintained that where in 
a case of fiduciary mismanagement 
the court was called upon to sub- 
stitute its judgment, based on a rule 
of law, for the ordinary business 
judgment of the directors, the nor- 
mal declaration of dividends pro- 
cedure followed by the board of 
directors could be by-passed. Accord- 
ingly, any formal action taken by 
the directors following a court de- 
cree ordering the payment of div- 
idends was deemed to be “nothing 
but a ministerial act”. As for the 
problem of effectuating the chancel- 
lor’s action where the directors were 
not subject to his jurisdiction, the 
Court stated that, if the formal act 
by the board of directors was neces- 


sary under the Delaware General 
Corporation Law to regularize the 
dividends to which shareholders were 
entitled, “we cannot think that a 
receivership or sequestration of a 
foreign corporation’s property will 
not produce the result”. A directly 
contrary decision reached by the 
Court of Appeals for the Sixth Cir- 
cuit in Schuckman v. Rubenstein, 
164 F. (2d) 952 (1948), cert. den. 333 
U. S. 875, was distinguished on the 
assumption that it merely expressed 
the difference between Ohio law 
governing in that case and Pennsyl- 
vania law applying in the instant 
case. The case was remanded for a 
hearing on the merits. 


Courts . . . federal courts . . . federal 
court held to have, in absence of 
diversity of citizenship, jurisdiction 
under 28 USC § 1338 (b) of new 
Judicial Code of nonfederal unfair 
competition claim joined with federal 
patent infringement claim, although 
substantial additional proof would 
be necessary to establish unfair com- 
petition. 

® Schreyer et al. v. Casco Products 
Corp. et al., U.S.D.C., D. Conn., Jan- 
uary 24, 1950, Smith, D.J. (Digested 
in 18 U. S. Law Week 2374, February 
21, 1950). 

Denying defendants’ motion to 
dismiss for lack of diversity of citizen- 
ship, a nonfederal claim for unfair 
competition which was joined with 
a federal claim of patent infringe- 
ment, the Court held that under re- 
vised 28 USC § 1338 (b) of the new 
Judicial Code the test of federal 
jurisdiction over the joined non- 
federal claim was substantial identity 
of right invaded, rather than sub- 
stantial identity of proof. The result 
here obtaining was said to be in 
conformity with the interpretation 
of the United States Supreme Court's 
decision in Hurn v. Oursler, 289 
U. S. 238 (1933), as set forth by Judge 
Clark of the Court of Appeals for 
the Second Circuit in his dissenting 
opinions in Zalkind v. Scheinman, 
139 F. (2d) 895, (1943), and Musher 
Foundation vy. Alba Trading Com- 
pany, 127 F. (2d) 9 (1942). 

The Court ruled that, even though 
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substantial additional proof would 
be necessary to establish the claim 
of unfair competition, it had juris- 
diction since plaintiffs’ right “to sole 
enjoyment of the fruits of the in- 
ventor’s ingenuity and labor in the 
production of his device without 
illegal competition by production 
of a similar device by the defendants 
is the same whether the invasion of 
the right is claimed to be in violation 
of the federal patent law or of the 
nonfederal law of unfair competi- 
tion”, the claims being deemed “re- 
lated” to that extent. The variance 
in proof was not considered sufficient 
to raise any serious constitutional 
doubts of the power of Congress to 
authorize the courts to handle both 
causes of action together. 


Crimes . . . bail . . . statutory authority 
to suspend sentence and place on 
probation does not authorize court 
to suspend sentence on convicted's 
own recognizance. 

® Ziegler v. District of Columbia, 
Mun, Ct. App., D.C., February 16, 
1950, Hood, A.J. 

Appellant was convicted of viola- 
tion of a traffic ordinance, sentence 
being suspended on _ appellant’s 
promise not to repeat the offense. 
The Government moved to dismiss 
the appeal on the ground that no 
valid and appealable sentence had 
been imposed, since the trial court 
lacked statutory authority to suspend 
sentence. This motion was denied, 
although the Court agreed that the 
trial court lacked authority to sus- 
pend, and accordingly vacated the 
order suspending sentence and re- 
manded the case to give the trial 
court an opportunity to reconsider 
the sentence. 


The Court noted that District of 
Columbia courts had long followed 
the practice of suspending sentence 
on personal bond in appropriate 
cases, but deemed the controlling 
issue the extent of statutory author- 
ity, in view of Ex parte United States, 
242 U. S. 27, cited for the proposition 
that the federal courts lack inherent 
authority to suspend sentence. No 
adequate statutory authority was 
found for the district vourts, the in- 
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stant suspension not being within 
the District of Columbia Probation 
Act, which authorizes suspension of 
sentence where the convicted is 
placed on probation. (The situation 
as to other federal courts was said 
to be governed by the Federal Pro- 
bation Act.) 

Nevertheless, the Court deemed 
the judgment appealable. Since the 
trial court had power to impose the 
sentence, the void suspension did 
not, in the Court’s opinion, void 
the sentence. 

Evidence . . . wire tapping . . . evi- 
dence that first information which set 
federal agents on trail of accused 
who was alleged to have subsequently 
committed crime came from confiden- 
tial informant who was a wiretapper 
held inadmissible on the question of 
validity of indictment in federal crim- 
inal case since, even if true, it would 
not give accused immunity from prose- 


cution for subsequently committed 
crimes, 

8 U.S. v. Coplon and Gubitchev, 
U.S. D.C. S.D.N.Y., January 20, 


1950, Ryan, D.]. 

In a federal criminal action charg- 
ing defendants with conspiring to 
commit espionage in violation of 
18 USC §§ 793, 794 and 2071, the 
Court ruled that defendants’ motion 
the indictment on the 
ground that their telephone conver- 


to dismiss 


sations were intercepted by federal 
agents should be denied where the 
indictment was based on evi- 
dence of the conversations and where 
it was shown that information that 


was obtained by the interceptions, 


not 


and which enabled the government 
agents to obtain evidence, was ob- 
tained also from other sources inde- 
pendent of what was learned by the 
interceptions. The Court maintained 
that evidence that a confidential 
informant who first set agents of 
the Federal Bureau of Investigation 
on the trail of the accused had ob- 
tained his information by wiretap- 
ping was not admissible since such 
fact, even if true, would not give the 
accused immunity from prosecution 
for subsequently committed crimes. 
Plans and details of proposed crim- 
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inal ventures which are overheard by 
law enforcement officers, the Court 
stated, “may not be carried out and 
perfected with impunity, for no li- 
cense or privilege to commit crime is 
conferred on wrongdoers by reason 
of the fact that the wires over which 
they talk are unlawfully tapped by 
agents.” In excluding evidence tend- 
ing to show the identity of the con- 
fidential informant and the fact that 
he was a wiretapper, the Court stated 
that its purpose was to prevent un- 
necessary probing into the confiden- 
tial sources of information of the 
FBI. It noted in this regard that the 
Government need not disclose the 
identity of informers unless it ap- 
pears that disclosure is necessary or 
desirable to show defendant's inno- 
cence, United States v. Li Fat Tong, 
52 F. (2d) 650 (C.A. 2d, 1945). 
[Defendants were thereafter tried 
and, on March 7, 1950, convicted. ] 


Municipal Corporations zoning 
ordinance requiring two-acre 
plots for residential building purposes 
held valid. 
® Dilliard v. Village of North Hills, 
N. Y. Supreme Ct., App. Div., 2d 
Dept., February 14, 1950, memoran 
dum decision. 

Reversing the decision of the court 
below (see review in 35 A.B.A.J. 
1020, December, 1949) , the Court up- 
held the legality of a zoning ordinance 
adopted by the board of trustees 
of defendant village requiring two- 
acre plots for residential building 
purposes. It was found below that 
the average residential plots in the 
village, which encompassed some 
1500 acres in area, averaged fifty 
acres. The Court ruled that “in the 
light of the location and character 
of the village, it was within defend- 
ant’s legislative province to deter- 
mine, in the absence of proof of 
superior public need, that the two- 
acre restriction is justifiable as an 
elastic application of police power.” 


Labor Law refusal to bargain 
. . . NLRB held entitled to temporary 
injunction restraining United Mine 
Workers from insisting in negotiations 
with coal operators that new contract 
contain provisions in violation of 


Labor Management Relations Act. 
® Pennello v. International Union, 
United Mine Workers of America, 
et al., U.S.D.C., D.C., February 9, 
1950, Keech, J. 

Acting under § 10 (j) of the Labor 
Management Relations Act, the 
United States District Court for the 
District of Columbia granted the 
Regional Director of the National 
Labor Relations Board a temporary 
injunction restraining the United 
Mine Workers of America from en- 
gaging in unfair labor practices, in 
violation of §§ 8 (b) (2) and 8 (b) 
(3) of the Labor Management Re 
lations Act, by demanding in nego- 
tiations with coal operators that a 
new contract contain a closed-shop 
clause without union compliance 
with the statutory requirements pre 
requisite to execution of closed-shop 
insisting that the 
contract contain so-called “able and 
willing” period” 
clauses, by insisting that provision 


agreements, by 


and “memorial 
be made for administration of a wel- 
fare and retirement fund so as fo 
limit its benefits to union members, 
and by refusing to accede to the re 
quest of the Southern Coal Producers 
Association for further bargaining 
conferences. 

Dealing at length with the “able 
and willing” and “memorial period” 
clauses, the Court stated that they 
were designed and intended to per- 
mit the union unilaterally to abro- 
gate or suspend the operation of 
the wage contract at any time, to 
determine the periods when union 
members should work, or to fix the 
terms and conditions of employment 
as respondents saw fit. In effect, it 
was said, these clauses would allow 
the union to control production and 
ultimately, through such control, at 
least indirectly, to fix prices. The 
union’s insistence upon the inclusion 
of such “extraneous and unlawful” 
provisions was deemed a refusal to 
confer in good faith, which was an 
essential element of collective bar- 
gaining under § 8(d) of the Act. 
The Court pointed out that there 
was not involved the question of 
individual workers seeking to avail 
themselves of their constitutional 
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right to be free to work when they 
desire, but the question of the right 
without limitation of a union and 
its representatives to order its mem- 
bers collectively to refrain from work 
and paralyze an industry vital to the 
nation’s economy. If the operators, 
through concerted action, agreed to 
such clauses with knowledge of what 
use would be made of them, the 
Court felt that the question might 
well arise whether the operators had 
not subjected themselves to prosecu- 
tion under the antitrust laws. 

(On February 11, 1950, Keech, J., 
issued a temporary order restraining 
respondents from continuing, per- 
mitting or encouraging the strike 
then in existence in the bituminous 
coal mines covered by the national 
bituminous coal wage agreement of 
1948. The order was to expire on 
February 21, 1950, but was on Febru- 
ary 20 extended to March 3, 1950.) 

On February 20, Keech, J., issued 
an order directing that the United 
Mine Workers appear before the 
Court on February 24 to show cause 
why it should not be punished for 
civil and criminal contempt of court 
in failing to obey the injunction of 
February 11. On that date the union 
was ordered to stand trial February 
27 on contempt charges. Judge Keech 
ruled on March 2 that, despite the 
failure of the union’s members to 
cease the strike and to obey the 
union’s back-to-work order, the evi- 
dence before the Court was insufh- 
cient to support a finding that the 
union was guilty of either criminal 
or civil contempt. He noted that the 
Government had failed to prove that 
the union “knowingly, wilfully, 
wrongfully, and deliberately dis- 
obeyed and violated” the temporary 
restraining order of February 11. 


Patents .. . applications . . . Patent 
Office may not strike out patent appli- 
cation of former employee of Patent 
Office where filed after his resigna- 
tion but based on idea for invention 
conceived during his tenure of office. 
® Marzall, Commissioner of Patents 
v. Fox, C.A.,D.C., February 6, 1950, 


per curiam. 


The Court ruled in this action 








that the prohibition in 35 USC § 4 
against Patent Office employees ac- 
quiring or taking during the period 
of their employment “any right o1 
interest in any patent issued by the 
office” did not authorize the Com- 
missioner of Patents to strike from 
the files a former Patent Office em- 
ployee’s patent application, filed 
after his resignation but based on 
an idea for the invention conceived 
during his tenure of office, in the 
absence of any “suggestion” that he 
had appropriated any materials 
available to him in the Patent Office. 
In affirming the judgment below re- 
quiring the restoration of plaintiff's 
application to the files, the Court 
adopted the opinion of the lower 
court that plaintiff's interest was 
clearly in an “invention” as distin- 
guished from a “patent”, despite the 
fact that he drew up his application 
prior to his removal from the Patent 
Office. Reference was also made to the 
observation of the lower court that 
it was “not unmindful of the poten- 
tial danger involved” in allowing 
Patent Office employees to resign and 
immediately thereafter to file an 
application for a patent. The ques 
tion, however, as to whether there 
should be an express statutory re- 
striction establishing the time which 
should elapse before ex-employees 
of the Patent Office might apply for 
patents was deemed a matter for 
congressional consideration. 


Patents government employees 
. uniform patent policy established 
for Government with respect to in- 
ventions made by government em- 
ployees. 
® Executive Order 10096, January 
23, 1950 (15 Fed. Reg. 389). 
Publication was made in the Fed- 
eral Register of January 25, 1950, 
of Executive Order 10096 establish- 
ing a uniform patent policy for the 
Government with respect to inven- 
tions thereafter made by government 
employees. The Atomic Energy Com- 
mission is excluded from the provi- 
sions of the Order. 


It is provided that the Government 
shall obtain the entire right, title and 
interest in and to all inventions made 
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by a government employee (1) dur- 
ing working hours, or (2) with a 
contribution by the Government 
of facilities, equipment, materials, 
funds, or information, or of time 
or services of other government em- 
ployees on official duty, or (3) that 
bear a direct relation to or are made 
in consequence of the official duties 
of the inventor. Where the contribu- 
tion of the Government is insufh- 
cient equitably to justify a require- 
ment of assignment to the Govern- 
ment of the entire right, title and 
interest to the invention, the govern- 
ment agency concerned, subject to 
the approval of the chairman of the 
Government Patents Board, shall 
leave title to the invention in the 
employee, subject to the reservation 
to the Government of a nonexclusive, 
irrevocable, royalty-free license. 

In the application of these provi- 
sions to any particular invention, 
inventions of employees of certain 
enumerated classes are presumed to 
be subject to the Government's right 
to obtain the entire right, title and 
interest while inventions of all other 
employees are presumed to be sub- 
ject to the reservation by the Govern- 
ment of a nonexclusive, irrevocable, 
royalty-free license. The presump- 
tions may be rebutted and do not 
preclude a determination that the 
Government should leave the entire 
right, title and interest in and to the 
invention in the government em- 
ployee, subject to law. 


A government Patents Board is 
established consisting of a chairman 
to be appointed by the President, 
and one representative from the De- 
partment of Agriculture, Depart- 
ment of Commerce, Department oi 
the Interior, Department of Justice, 
Department of State, Department of 
Defense, Civil Service Commission, 
Federal Security Agency, National 
Advisory Committee for Aeronautics, 
and the General Services Administra- 
tion. The Order sets forth the func- 
tions of the Board and the various 
duties of its chairman. 


United States .. . Federal Tort Claims 
Act . . . injured policeman of District 
of Columbia entitled to benefits from 
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Courts, Departments and Agencies 


District Police and Firemen's Relief 
Fund, which was authovized and par- 
tially supported by the Federal Gov- 
vernment, is not thereby precluded 
from suing under Act where injuries 
were caused by federal employee. 
® Wham v. U. S.,C.A.,D.C., January 
30, 1950, Proctor, C.]. 

The question presented was wheth- 
er plaintiff, a member of the Metro- 
politan Police Force of the District 
of Columbia, had a right of action 
for damages against the United States 
under the Federal Tort Claims Act 
based upon injuries sustained while 
on duty as the result of the negli- 
gence of a Treasury Department 
employee in the operation of one 
of its automobiles. Summary judg- 
ment was granted the United States 
by the lower court on the ground 
that plaintiff was entitled to draw 
compensation from the District Po- 
lice and Firemen’s Relief Fund, 
which was authorized and partially 
supported by the Federal Govern- 
ment to the extent of 40 per cent of 
its cost, and hence was precluded 
from suing the Government under 
the Act. 

Reversing the judgment below, the 
Court on appeal upheld plaintiff's 
right to sue under the Act and ruled 
that the United States bore no such 
direct relationship to the District 
of Columbia relief fund as to justify 
the Government's claim for exemp- 
tion from liability under the Tort 
Claims Act. It was pointed out that 
the Government’s 40 per cent ap- 
portionment to the fund had “long 
since” given way to lesser annual 
lump sum appropriations. Despite 
the fact that the fund was authorized 
by Congress in its role as the law- 
making body for the District, and 
that “some monies” from federal 
sources filtered into the fund, the 
Court maintained that “neither in 
form nor substance, name nor charac- 
ter, could it be regarded as a fund 
of the United States”. Moreover, it 
was stated, Congressional appropria- 
tions to the District of Columbia 
municipal government were not gifts 
but were in compensation for valu- 
able benefits received by the Federal 
Government from the municipality 
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and that the respondant erred in 
failing to distinguish between the 
federal and municipal governments 
and their employees. 

In further support of its position, 
the Court considered itself governed 
by the decision in Brooks v. United 
States, 337 U. S. 49 (1949), in which 
claimant soldiers on furlough were 
not deemed to be excluded by the 
Tort Claims Act by reason of the 
Government’s system of benefits for 
soldiers and their dependents. The 
instant Court could find no reason 
for “discriminating” so as to exclude 
a non-federally-employed policeman. 
In rejecting the contention that the 
doctrine of election between incon- 
sistent remedies applied in this case, 
the Court maintained that plaintiff's 
injuries gave rise to separate and 
distinct claims—one as a policeman 
against the District and another as 
an individual against the United 
States. 


Further Proceedings in Cases 
Reported in this Division 

" The following action has been 
taken in the United States Supreme 
Court: 

AFFIRMED, February 6, 1950: Re- 
gents of the University System of 
Georgia v. Carroll et al.—Licenses 
(35 A.B.A.J. 64, 1022; January, 
December, 1949). 

AFFIRMED, February 20, 1950: Dis- 
trict of Columbia v. Little—Constitu- 
tional Law (35 A.B.A.J. 849; Octo- 
ber, 1949; 36 A.B.A.J. 61; January, 
1950) . 

ReEverseED, February 6, 1950. U. S. 
v. Morton Salt Co.—Commerce (33 
A.B.A.]. 822; August, 1947; 34 A.B.- 
A.J. 241, 609; March, July, 1948; 35 
A.B.A.]. 1022; December, 1949) ; 
State Airlines, Inc. v. Civil Aero- 
nautics Board, Piedmont Aviation, 
Inc., Intervenor—Administrative Law 
(35 A.B.A.J. 498, 1022; June, De- 
cember, 1949) brought up on sepa- 
rate petitions of Civil Aeronautics 
Board and Piedmont Aviation, Inc. 

REVERSED, February 20, 1950: 
Wong Yang Sung v. McGrath—Ad- 
ministrative Law (34 A.B.A.J. 946; 
October, 1948). 

Writ oF CeErTriorARi DIsMIssep, 
February 6, 1950: State Airlines, Inc. 






v. Civil Aeronautics Board, Piedmont 
Aviation, Inc., Intervenor—Adminis- 
trative Law (35 A.B.A.J. 498, 1022; 
June, December, 1949) brought up 
on petition of State Airlines, Inc. 

CERTIORARI DENIED, February 6, 
1950: Urbuteit v. U. S.—Drugs and 
Druggists (34 A.B.A.J. 63, 508; Janu- 
ary, June, 1948; 35 A.B.A.J. 66, 503; 
January, June, 1949). 

CERTIORARI DENIED, February 13, 
1950: National Maritime Union of 
America v. NLRB—Labor Law (34 
A.B.A.J. 948, October, 1948; 35 
A.B.A.J. 777, September, 1949). 

" The following action has been 
taken by the Court of Appeals of 
Maryland: 

Reversep, February 9, 1950: Ham- 

mond, Attorney General of Mary- 
land et al. v. Lancaster et al.—Con- 
stitutional Law (35 A.B.A.J. 850, 
October, 1949; see review supra) . 
" The following action has been 
taken by the New York Supreme 
Court, Appellate Division, Second 
Department (see review supra) : 

Reversep, February 14, 1950: Dil- 
liard v. Village of North Hills— 
Municipal Corporations (35 A.B.A.]. 
1020; December, 1949) . 
®" The following action has been 
taken by the United States Court ot 
Appeals for the District of Columbia: 

AFFIRMED ON OPINION BELow, Feb- 
ruary 20, 1950: The Charter Oak 
Fire Insurance Co. v. Gerrity—Insur- 
ance (35 A.B.A.J. 422, May, 1949). 
® Reversing a judgment of the United 
States District Court for the North- 
ern District of Illinois and remand- 
ing for further proceedings, the 
United States Court of Appeals for 
the Seventh Circuit, on January 27, 
1950, ruled that an institution which 
was commonly known as a hotel in 
its community and provided custom- 
ary hotel services was decontrolled 
by § 202 (c) (1) of the Housing and 
Rent Act of 1947, even though it 
had no transient guests or accom- 
modations for transients on the effec- 
tive date of the Act, and that the 
trial court should have admitted evi- 
dence as to the common characteriza- 
tion in the community: Adler et al. 
v. Northern Hotel Co. et al.—War 
(35 A.B.A.J. 678; August, 1949). 
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Nominating Petitions 


Alabama 

The undersigned hereby nominate 
William Logan Martin of Birming- 
ham for the office of State Delegate 
for and from Alabama for a three- 
year term beginning with the ad- 
journment of the 1950 Annual Meet- 
ine: 

L. J. Tyner and Jacob A. Walker 
of Opelika; 

W. H. Albritton and Edward F. 
Reid of Andalusia; 

Cecil H. Young, Hugh D. Merrill 
and R. E. Jones olf Anniston; 

Lloyd G. Bowers, Wm. Alfred 
Rose, White E. Irvine C. 
and Ormond Somerville ot 


Gibson, 
Porter 
Birmingham; 

W. H. Mitchell and H. A. 
shaw of Florence; 


Brad 


GC. L. Watts and Chas. E. Shaver 
olf Huntsville; 


r. Julian Skinner, Jr., and Her- 
man W. Maddox of Jasper; 


Jack C. Gallalee, Thomas A. John 
ston III, J. N. Ogden, Y. D. Lott, 
jr., and Francis H. Inge of Mobile; 


Fred S. Ball, Jr., and Henry C. 
Meader of Montgomery. 


California 

® The undersigned hereby nominate 
R. E. H. Julien of San Francisco 
for the office of State Delegate tor 
and from California to be elected in 
1950 for a three-year term beginning 
at the adjournment of the 1950 An 
nual Meeting: 

Wallace E. Hyde, Allen G, Wright, 
Valentine Brookes, Vincent H. 
O'Donnell, Everett S. Layman, 
Theodore M. Monell, Robert E. 
Wickersham, Randell Larson, Roget 
J. Traynor, A. Donham Owen, 
Donovan O. Peters, Arthur H. Kent, 
Gunther R. Detert, Wallace E. Sedg 
wick, James Farraher, Fred L. 
Dreher, J. L. McNab, Samuel Tay- 
lor, Duncan Low, Ivores R. Dains, 
John A. Sutro, Maurice D. L. Fuller, 
Eugene D. Bennett, George Herring- 
ton and Richard P. Norton of San 
Francisco. 


Florida 

® The undersigned hereby nominate 
Robert R. Milam of Jacksonville for 
the office of State Delegate for and 
from Florida to be elected in 1950 
for a three-year term beginning at 
the adjournment of the 1950 Annual 
Meeting: 

William A. Lane, Herbert U. 
Feibelman, John M. Murrell, Leo S. 
Julian, M. L. Mershon, O. B. Sim- 
mons, Jr., Herbert S. Sawyer, Robert 
H. Anderson and Paul R. Scott of 
Miami; 

Scott M. Loftin, Giles J. Patterson, 
Eugene C. Mitchell and Warren L. 
Jones of Jacksonville; 

Ek. H. Drew and George W. Cole- 
man of West Palm Beach; 

J. Lance Lazonby and Edwin A. 
Clayton of Gainesville; 

William S. Fielding and Victor O. 
Wehle of St. Petersburg; 

John M. Allison, Chester H. Fer 
guson and Cody Fowler of Tampa; 
J. Velma Keen of Tallahassee; 

H. M. Voorhis of Orlando; 


E. Dixie Beggs of Pensacola. 


Kansas 

nomi 
nate J. B. Patterson of Wichita for 
the office of State Delegate for and 


" The undersigned hereby 


from Kansas to be elected in 1950 
for a three-year term beginning at 
the adjournment of the 1950 Annual 
Meeting: 

A. W. Hershberger, Richard Jones, 
William P. Thompson, William F. 
Pielsticker, Claude E. Sowers, Mark 
H. Adams, Garner E. Shriver, P. K. 
Smith, Lloyd F. Cooper, Richard 
Mullins and George B. Collins of 
Wichita; 

Walter T. Chaney, Tom Lillard, 
O. B. Eidson, Herbert A. Marshall, 
Allen Meyers, Clayton M. Davis, A. 
Harry Crane, Ward D. Martin, Phil 
H. Lewis, Lawrence J. Richardson 
and Robert L. Webb of Topeka; 


LaRue Royce, E. S$. Hampton and 
Arthur B. Dillingham of Salina. 


Kentucky 

® The undersigned hereby nominate 
Blakey Helm of Louisville, for the 
office of State Delegate for and from 
Kentucky to be elected in 1950 for 
a three-year term beginning at the 
adjournment of the 1950 Annual 
Meeting: 

Allen P. Dodd, Jr., Allen P. Dodd, 
Sr., Edward A. Dodd, Albert F. 
Reutlinger, Robert L. Page, Law 
rence S. Grauman, Samuel M. Rosen 
stein, Wallis Downing, Charles. W. 
Morris, Frank A. Garlove, James U. 
Smith, Jr., Oldham Clarke, Chester L. 
Rigsby, R. Lee Blackwell, L. Frank 
Withers, Leo T. Wolford, Robert E. 
Hatton, David R. Castleman, A. 
Shelby Winstead, Henry E. Mec- 
Elwain, Jr., James W. Stites, Mar- 
shall P. Eldred, John T. E. Stites and 


Henry J. Stites of Louisville; 
M. C. Redwine of Winchester. 


Massachusetts 

# Ihe undersigned hereby nominate 
\llan H. W. Higgins of Boston for 
the office of State Delegate for and 
from Massachusetts to be elected in 
1950 for 
ning at the adjournment of the 1950 
\nnual Meeting: 

Frank W. Grinnell, Reginald He 
ber Smith, Lawrence E. Green and 
J. N. Welch of Boston; 

John M. Maguire, Austin W. Scott, 
Edmund M. Morgan, Zechariah 
Chafee, Jr., Lon L. Fuller, Erwin 
N. Griswold, Livingston Hall, Sam- 
uel Williston, Warren A. Seavey, 
and Ernest J. Brown of Cambridge; 

Richard H. Field of Weston; 


Dudley H. Dorr of Lancaster; 


a three-year term begin 


Irene Gowetz, Frank C. Smith, Jr., 
J. Otis Sibley, Paris Fletcher, Brad- 
ley B. Gilman, Merrill S. June, 
George H. Mirick, Paul Revere 
O'Connell and Alexander B. Camp- 
bell of Worcester. 


Missouri 

® The undersigned hereby nominate 
Samuel H. Liberman of St. Louis for 
the office of State Delegate for and 
from Missouri to be elected in 1950 
for a three-year term beginning at 
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the adjournment of the 1950 Annual 
Meeting: 

Roscoe P. Conkling, S. P. Dalton, 
Lue C. Lozier and James A. Potter 
of Jefferson City; 

Terence M. O’Brien, Paul G. 
Koontz, Daniel V. Howell, Wil- 
liam E. Kemp, Elliot Norquist, Clif 
Langsdale, John H. Lathrop and 
Charles L. Carr of Kansas City; 

J. M. Lashly, James M. Douglas, 
Russell L. Dearmont, Fred J. Hoff- 
meister, Roscoe Anderson, Clem F. 
Storckman, George L. Stemmler, 
James C. Wilson, Harry Gershenson, 
Claude W. McElwee, Irene L. Dulin, 
William J. Blesse and Kenneth Teas- 
dale of St. Louis. 


North Carolina 

® The undersigned hereby nominate 
C. Richard Wharton of Greensboro 
for the office of State Delegate tor 
and North 
elected in 1950 for a three-year term 


from Carolina to be 
beginning at the adjournment of 
the 1950 Annual Meeting: 

Francis J. Heazel, J. M. Horner, 
Kester Walton, Robert R. Williams, 
Jr., and R. R. Williams of Asheville; 

C. W. Tillett, Wm. T. Covington, 
Jr., Charles W. Bundy and Paul C. 
Whitlock of Charlotte; 

C. Clifford Frazier, Robert H. 
Frazier, J. A. Cannon, Jr., Welch 
Oliver Jordan, Charles A. Hines, 
Kenneth M. Brim 
Younce of Greensboro; 

Wm. M. Allen of Elkin; 

Horace S. Haworth of High Point; 

Louis J. Poisson and Wm. B. 
Campbell of Wilmington; 


and Adam 





Fred S. Hutchins, Wm. F. Wom- 
Carlyle, G. H. 
Hastings and Philip E. 


ble, Irving E. 
Lucas of 


Winston-Salem. 


Pennsylvania 

®" The undersigned hereby nominate 
David F. Maxwell of Philadelphia 
for the office of State Delegate for 
and from Pennsylvania to be elected 
in 1950 for a three-year term begin- 
ning at the adjournment of the 1950 
Annual Meeting: 

John Mcl. Smith, William H. 
Neely and F. Brewster Wickersham 
of Harrisburg; 

Eugene D. Siegrist and C. M. Selt- 
zer of Lebanon; 

Robert B. Brunner and Desmond 
J. McTighe of Norristown; 

William Clarke Mason, A. Carson 
Simpson, Vincent P. McDevitt, Jo- 
seph W. Henderson, Robert T. Mc- 
Cracken, Robert Dechert, Henry S. 
Drinker, Charles I. Thompson, Mor- 
ris Wolf, William A. Schnader, M. 
B. Saul, Leon J. Obermayer, Leigh- 
ton P. Stradley, and Ernest Scott of 
Philadelphia; 

John G. Buchanan, William H. 
Eckert, Charles E. Kenworthey and 
G. Dixon Shrum of Pittsburgh. 


Tennessee 
® The hereby nomi- 
nate Walter Chandler of Memphis 


undersigned 


for the office of State Delegate for 
and from Tennessee to be elected in 
1950 for a three-year term beginning 
at the adjournment of the 1950 An- 
nual Meeting: 

Charles G. Morgan, Alfred B. Pitt- 
man, Cooper Turner, ]r., Thomas R. 


Price, Earl Hagler, Frank M. Gilli- 
land, Edward P. Russell, Edward ]. 
Lawler, Jr., Vance J. Alexander, Jr., 
Allen Cox, Jr., W. F. Murrah, Harry 
P. Rubert, Lovick P. Miles, Jr., 
James W. Wrape, Roane Waring, 
Lovick P. Miles, A. Longstreet Heis- 
kell, H. W. Laughlin, Jr., J. H. 
Shepherd, Ernest Williams, Edward 
W. Kuhn, Albert C. Rickey, Lewis R. 
Donelson III, Sam A. Myar, Jr., and 
W. Stuart McCloy of Memphis. 
Virginia 

® The undersigned hereby nominate 
Henry P. Thomas of Alexandria for 
the office of State Delegate for and 
from Virginia to be elected in 1950 
for a three-year term beginning at 
the adjournment of the 1950 Annual 
Meeting: 

L. H. Shrader of Amherst; 

V. Floyd Williams, Denis R. Ayres, 
Earl F. Wagner, William S. Banks, 
Thomas R. Dyson, Richard W. Bar- 
ton and Alice C. Poling of Alex- 
andria; 

Edmund D. Campbell, William C. 
Nemeth, Francis W. Wayland and 
Thomas Gilmer of Arlington; 

Robert Button of Culpeper; 

Homan W. Walsh, Junius R. Fish- 
burne and Thomas J. Michie of 
Charlottesville; 

Carter Glass III, and S. Bolling 
Hobbs of Lynchburg; 

Henry J. Lankford and J]. 
Reed, Jr., of Norfolk; 

Wilbur C. Hall of Leesburg; 

J. B. Allman of Rocky Mount; 


C. G. Quesenberg and Louis F. 


Davis 


Jordan of Waynesboro; 
H. K. Benham of Winchester. 





“Books for Lawyers” 
(Continued from page 288) 


to such fantastic lengths to keep his 
private life his very own business. 
His task it is, and he carries it off 
with skill and conviction, to remind 
us of the uniquely inadequate state 
of our knowledge about the essential 
facts of Burke’s activities, friendships, 
enmities, finances, family relation- 
ships—indeed, of almost everything 
that is important to know of a great 
man whose place in history we are 
anxious to fix. To this end he pre- 
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sents six essays on various areas of 
uncertainty or ignorance in the pres- 
ent understanding of Burke (for ex- 
ample, the essential inadequacy of 
“Boswell’s Portrait of Burke” 
the unexplained relations of “Burke, 
Paine, and Jefferson”) that are bril- 
liant examples of literary craftsman- 


and 


ship and antiquarian scholarship. 
They are something else as well. 
They are pretty trustworthy indica- 
tions that Professor Copeland, if he 
is willing to give twenty years and 
some part of his eyesight to the task, 
is the man to write the literary biog- 


raphy of Burke. And if he is pre- 
pared to give another ten to the 
trade of political historian, there is 
no reason why he should not become 
the greatest of the biographers of a 
very great man. 

These two books, although one has 
too much and the other too little 
ideology, are substantial contribu- 
tions to a field in which the most im- 
portant contributions are yet to be 
made. 


CLINTON L. RossITER 
Cornell University 
Ithaca, New York 
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Horry W. Jones, Editor-in-Charge 

















Some Causes of Uncertainty In Statutes 


# Every lawyer who holds himself 
out as a legislative draftsman dreams 
of one perfect job. Let the painter 
aspire to his one flawlessly balanced 
composition, the composer to his one 
consummate harmony, and the big 
league pitcher to that one crowning 
game at which no opposing batter 
will reach first base. The draftsman 
of bills will be ready to pronounce 
his nunc dimittis the day he sees 
enacted into law a statute of his 
devising that leaves no contingency 
unprovided for and that is clear and 
unambiguous in its direction as to 
each and every conceivable fact situa 
tion which may take place in the 
world of affairs. 

Unhappily, the gap between aspir- 
ation and accomplishment stretches 
as wide in legislative craftsmanship 
as in any other professional field. 
The draftsman can narrow the area 
of statutory uncertainty by painstak- 
ing fact-gathering and _ intensive 
study of every facet of existing case 
and statute law bearing on the matter 
at hand. He can reduce the incidence 
of statutory ambiguity by conjuring 
up hundreds of hypothetical fact- 
the 
future for decision under the statute. 
But, when the job is done and the 
bill added to the statute books, there 
will still be the 
statute affords no certain guide. It is 


situations which may arise in 


cases for which 
the purpose of this sketch to suggest 
a few of the reasons why any statute, 
however carefully and imaginatively 
drawn up, must fall short of the goal 
of perfect certainty. 


Words Are Imperfect Symbols 

To Communicate Intent 

Certain of the draftsman’s difficulties 
are not unique to legislative work 
but arise in connection with the 


preparation of all legal documents. 
The 


understanding and purpose in words, 


draftsman must express his 
and words are notoriously imperfect 
symbols for the communication of 
ideas. Justice Cardozo was speaking 
for our entire word-bound profession 
when he began his little classic, The 
Paradoxes of Legal Science, with the 
mournful exclamation, “They do 
things better with logarithms.” What 
makes the legislative draftsman’s job 
more trying than the task of the 
draftsman of a contract or a will is 
that the words of the statute must 
communicate the intention to at least 
three crucial classes of readers; the 
legislators who are to examine the 
bill to decide whether it is in accord- 
ance with their specifications, the 
lawyers who must make use of the 
statute in counseling and litigation, 
and the judges who will give the 
statute its final and authoritative 
interpretation. One does not have to 
be an expert in semantics to know 
that words rarely mean the same 
thing to all men or at all times. An 
intent that seems “plainly” expressed 
to the legislative experts on a stand- 
ing committee may be ambiguous to 
affected persons and their lawyers 
and quite unintelligible to judges 
with no special knowledge or experi- 
ence in the field of regulation. 


Unforeseen Situations 
Are Inevitable 


the 
great majority of the instances of 


Unforeseen cases account for 
statutory uncertainty. The problem 
here is that the typical drive for 
legislative action originates not in a 
desire for an over-all codification of 
the law but in some felt necessity 
for a better way of dealing with some 


specific situation or group of situa- 


The draftsman make 
effective provision for the specific 
needs which are urged upon him, but 
he must write the statute in the form 
of a proposition of general applica- 
bility. In our legal system we have a 
long-standing distrust of legislation 
so narrowly drawn as to affect only 
designated persons or a few particu- 
larized situations. Inequality in the 
application of legislation is the evil 
aimed at in such provisions of the 
Federal Constitution as the Equal 
Protection and Bill of Attainder 
Clauses, and the same general idea 
is reflected in the provision of most 
state constitutions against local and 
special legislation. The policy is 
sound, beyond any question at all, 
but it leaves to the draftsman of 
statutes the hard task of formulating 
a general rule that adequately takes 
care of the specific situations before 
the legislature without including in 
its apparent scope unthought-of cases 
somewhat similar in fact content but 
distinguishable on policy grounds. 
Case-minded judges and lawyers 
might be a little less caustic in their 
comments on the ambiguity of stat- 
utes if they were to reflect that the 
problem of uncertainty in relation 
to the unthought-of case arises also 
in the use of case precedents. Every 
first year law student learns that he 
must distinguish between the holding 
of a case and the dicta which may be 
set out in the court's opinion. In our 
common law tradition, we take as 
binding precedent only the decision 
of the court on the material facts of 
the case actually before it. All else 
we disregard as dictum—persuasive, 
perhaps, but not authoritative. This 
immemorial common law distinction 
between holding and dictum is based 
on a recognition that even the finest 
judge is at his best only when dealing 
with the facts of the case at hand, the 
issues on which he has had the bene- 
fit of argument of counsel. The same 
is true of the statute-law maker and 
his technical drafting assistants. If 
the draftsman is respectably skilled 
and careful, he will make unmistak- 
ably clear provision for the specific 


tions. must 
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situations called to his attention at 
committee hearings and in other 
ways. If he is at all imaginative, he 
will anticipate and take care of other 
situations within the reach of reason- 
able anticipation. But human fore- 
sight is limited and the variety of 
fact-situations endless. Every general- 
ly worded statute, sooner or later, 
will fail to provide a certain direction 
as to the handling of those inevitable 
legislative nuisances, the cases no 
body thought of. 


Uncertainties May Be Added 

in Cause of Enactment 

So far in this sketch, the problems 
of the legislative draftsman have 
been considered without reference to 
the political realities of the legisla- 
tive process in Congress and the 
legislatures. But legislative 
drafting is not a branch of art for 


state 


art’s sake. After the statute has been 
drafted it has to be passed, and there 
are many stages in the process of 
enactment at which uncertainty may 
be introduced into the most tightly 
drafted legislative proposal. The 
sponsoring legislator or the respon- 
sible standing committee is likely to 
make changes in the bill without 
having the time to consider the effect 
of the changes on the articulation of 
the bill as a whole. An amendment 
from the floor may add confused or 
inconsistent provisions which fit 
awkwardly into the statutory pattern. 
It sometimes becomes necessary as 
a matter of political compromise to 
eliminate some precise key-word in 
the bill and substitute for it some 
less exact term, chosen deliberately 
to leave a controversial issue to the 
courts for decision. In short, it is 
wholly unrealistic to read a statute 
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Business ASSOCIATIONS- 

“Buy and Sell Agreements With Re- 
spect to Corporate and Partnership 
Interests”: In the January issue of the 
Wisconsin Law Review (Vol. 1950, 
No. 1; pages 12-27), George R. Currie 
presents an article that cannot help 
but be of aid to the practitioner faced 
with the problem of drafting an 
agreement for the purchase of the in- 
terest of a stockholder in a closed 
corporation, or of the interest of a 
partner, effective upon the death of 
the stockholder or partner. The au- 
thor discusses the various factors that 
must be considered in order to avoid 
the numerous pitfalls which can beset 
an inadequately-drafted agreement 
or an improperly-administered pur- 
chase plan. Tax consideration and 
the use of insurance are surveyed, in 
addition to the more specific aspects 
of such a buy and sell agreement— 
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such as fixing the purchase price to 
be paid, use of trustee or escrow hold 
er, and determining how and when 
the sales price is to be paid. In addi 
tion, the author sets out a synopsis of 
an agreement drafted for two part- 
ners who own equal interests in the 
partnership. This serves as a conven 
ient and useful guide for the draft 
ing of any buy and sell agreement of 
the type under consideration. (Ad- 
dress: Wisconsin Law Review, Law 
School of the University of Wiscon- 
sin, Madison, Wis.; price for a single 
copy: 75 cents.) 


Creprrors’ RIGHTS—“ Trans- 
fers in Fraud of Creditors’: In the 
January issue of the Commercial Law 
Journal (Vol. 55, No. 2; pages 5- 
11), B. Bernard Wolson gives a suc- 
cinct, well-documented discussion of 
the common law on the provisions of 


as if it were the product of wholly 
scientific, detached and uneventful 
deliberation. 


A few days ago, I heard a group 
of lawyers and businessmen denoun 
ing the “wretched drafting” em 
bodied in a statute of great current 
significance. I happened to know in 
this instance that the act under fire 
was written by one of the ablest 
legislative draftsmen in the country. 
Every problem mentioned here 
existed in relation to that statute 
the the un 


inexactness of words, 


predictable range of future fact 
situations, and the rough-and-tumble 
of the practical legislative process. 
There are times in legislative work 
when one finds it an irresistible temp 
tation to reply, in the terms ol the 
old maxim: “Don’t shoot the pianist. 


He’s doing the best he can.” 


the Uniform Fraudulent Conveyance 
Act. 
the various constituent elements of a 
fraudulent takes 
up briefly the remedies available to 


Ihe author discusses separately 
transfer, and then 


creditors once it is determined that a 
fraudulent transfer has taken place 
Excellent as a quick-reference “‘start 
(Ad 
dress: Commercial Law Journal, |! 
West Monroe Street, Chicago 3, IIl.; 


Or 


re) cents. ) 


er” for research in this field. 


price for a single copy: 


L ABOR LAW—“Regulation 0 
Collective Bargaining by the Na 
tional Labor Relations Board”: In 
this article in the January issue of the 
Harvard Law Review (Vol. 63, No. 
3; pages 389-432), Professors Archi 
bald Cox and John T. Dunlop criti 
cize the increased tendency toward 
government regulation of both the 
processes of collective bargaining and 
the terms of collective agreements. 
The authors admit that perhaps the 
weight of present authority is to the 
effect that the National Labor Rela 
tions Board can decide that the em 
ployer, in order to be bargaining col 
lectively, must bargain with respect 
to matters (eé.g., pensions, merit in 
creases) other than those (viz., wages, 
hours, seniority and grievance pro- 
cedure) that have traditionally been 
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presented over the bargaining table. 
However, they urge that it is the es- 
sence of collective bargaining that the 
employer be able to obtain, as his 
part of the bargain and by mutual 
agreement, the right that certain 
questions be left exclusively to his 
unilateral determination. It is em- 
phasized that this position is con- 
sistent with the purposes of the Wag- 
ner Act and preserves what the au 
thors consider the critical distinc- 
tion between (1) the employer tak- 
ing unilateral action without con- 
sulting the bargaining representa- 
tive on matters concerning which it 
may wish to bargain, and (2) the 
employer negotiating in good faith 
for the union’s agreement to a con- 
tract provision granting management 
the power to act unilaterally in de- 
fined areas. (Address: Harvard Law 
Review, Gannett House, Cambridge, 
Mass.; price for a single copy: $1.00.) 


Lazor LAW—“‘The Fair Labor 
Standards Amendments of 1949’: In 
the February issue of the George 
Washington Law Review (Vol. 18, 
No. 2; pages 127-159), Raymond S. 
Smethurst and Reuben S. Haslam, 
present an article that is of value as 
a general reference for both the ju- 
dicial and legislative background of 
the recent amendments to the federal 
minimum wage law. The discussion 
is arranged according to the prob 
lems of general importance that are 
affected by the amendments and 
which, in the authors’ opinion, may 
well present real problems of statu- 
tory construction: jurisdiction, or 
“coverage”; exemptions; overtime 
hours and “regular rate”’ of pay; and, 
administration and _ enforcement. 
(Address: The George Washington 
Law Review, The George Washing 
ton University, Washington, D. C.; 
price for a single copy: $1.00.) 


NecortiaBLe INSTRU- 
MENTS—“Negotiable Instruments 
Under the Uniform Code’: In the 


January issue of the Michigan Law 
Review (Vol. 48, No. 3; pages 255- 


310), George E. Palmer writes an- 
other of the numerous articles cover- 
ing various phases of the new Uni- 
form Commercial Code, the ambi- 
tious joint undertaking of the Ameri- 
can Law Institute and the National 
Conference of Commissioners on 
Uniform State Laws. Article III] of 
the Code, “Negotiable Instruments” 
(including a division on bank collec 
tion), is the subject of the present 
article. The author discusses only 
those sections of the proposed stat- 
ute that concern the more funda 
mental legal aspects of negotiable in- 
struments or which work deliberate 
changes in existing law. Even so, the 
article contains a considerable vol- 
ume of material; any attempt to do 
more than the highlights would ne- 
cessitate a treatise. At such time as 
a few of the states have adopted this 
section of the Uniform Commercial 
Code, articles such as the present one 
will be of direct significance—along 
with the extensive notes and com- 
ments of the draftsmen—in the de- 
velopment of the law under the new 
legislation. Until such time, they 
furnish a useful backdrop for the 
consideration of questions arising 
under present law. (Address: Michi- 
gan Law Review, University of Mich- 
igan Law School, Ann Arbor, Mich 
igan; price for a single copy: $1.00.) 


Procepure -‘“Solicitation as 
Doing Business—A Review of New 
York and Federal Cases’: In the 
November issue of the Fordham Law 
Review (Vol. 8, No. 2; pages 204- 
220), Frederick B. Lacey discusses 
the activities of “drummers” as pro- 
viding a basis for subjecting foreign 
corporations to personal service of 
process within the state of solicita- 
tion. The author concludes that the 
recent case of International Shoe 
Company v. Washington, 326 U. S. 
310 (1945), has almost completely 
laid the ghost of the former rule that 
“mere solicitation” does not consti- 
tute “doing business” for purposes 
of using corporate presence as a basis 
for personal jurisdiction, Green v. 
Chicago, B. & Q. Ry., 205 U. S. 530 
(1907). The Green case remains, 


Law Magazines 





however, as a “polar” decision to be 
kept in reserve for use in those future 
cases where mere solicitation as a 
reason for jurisdiction results in 
basic “unfairness.” A review of the 
New York cases leads the author to 
state that the New York courts will 
go as far as they can constitutionally 
go in sustaining jurisdiction because 
of solicitation (Address: 
Fordham Law Review, 302 Broad- 
way, New York 7, N. Y.; price for a 
single copy: $1.00.) 


activities. 


Taxa PION—“The Responsibili- 
ties of the Tax Adviser’: In the Jan- 
uary issue of the Harvard Law 
Review (Vol. 63, No. 3; pages 377- 
388), Randolph E. Paul, describes 
the dual responsibilities of the tax 
practitioner—his responsibility to his 
clients and his responsibility to his 
government. The author emphasizes 
the complexity of the tax adviser’s 
task of “systematized prediction”— 
(a) knowledge of voluminous tax 
materials as well as many other fields 
of law so often woven into the tax 
law, and (b) an emphasis on under- 
lying substance and reality rather 
than on the lawyer's traditional tools 
of form and technicality. After dis- 
cussing the tax adviser’s particular 
responsibilities to his clients, Mr. 
Paul concludes with a discussion ol 
his responsibilities as a citizen who 
is especially qualified to aid in the 
determination of proper tax policy. 
He criticizes the tendency of most 
tax advisers to write only literature 
favorable to taxpayers and at the 
same time to remain mute about the 
flagrant loopholes in present tax law. 
Mr. Paul concludes that the tax 
lawyer, in order to hold tax business, 
need not necessarily voice only those 
opinions which will be popular with 
taxpayers, and that the “surrender”’ 
need not be unconditional. Indeed, 
there are many tax advisers who 
successfully manage the double job 
of ably representing their clients in 
particular cases and faithfully work- 
ing for the tax system taxpayers 
deserve. (Address: Harvard Law Re- 
view, Gannett House, Cambridge, 
Mass.; price for a single copy: $1.00.) 


April, 1950 * Vol. 36 323 











Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 


Committee Chairman, Harry K. Mansfield, Vice Chairman. 





Stock Dividends 


® Sometimes it has seemed as though 
littlhe new could be said about the 
taxation of stock dividends, for the 
problems they raise have received 
the frequent consideration of Con- 
gress, the courts and commentators. 
Nevertheless, the recent Tax Court 
decision in Edwin L. Wiegand, 14 
T.C. No. 18, promulgated January 
31, 1950, shows that important law 
still can be made in this field and 
that agreement on basic principles 
has not yet been achieved. 

in the Wiegand case, the company 
had an authorized capital stock of 
6,000 shares of Class A common stock, 
$100 par value, and 36,000 shares 
of Class B common stock, no par 
value but with a stated value of $5 
per share. Only 4,000 shares of 
Class A stock and 24,000 shares of 
Class B common had been issued and 
were outstanding at the time of the 
stock dividend. In 1940, the company 
issued the remaining unissued shares 
as a stock dividend by distributing 
to Class A stockholders one half share 
of Class A stock for each share held 
and to Class B stockholders one half 
share of Class B stock for each share 
held. To reflect the stock distribu- 
tions, the company transferred from 
surplus to its capital account $260,- 
000 for the new Class 
B shares. 

The Class A common had sole vot- 
ing rights. The Class A common was 
also entitled to cumulative $6 annual 
dividends per share before any divi- 
dends could be paid on Class B 
stock; thereafter, the Class B stock 
was entitled to receive $2 per share, 


A and Class 


324 American Bar Association Journal 


with further dividends payable 
equally to each class on a per share 
basis. On liquidation, the Class A 
stock was entitled to $100 per share 
plus accrued dividends before pay- 
ment of any amounts to holders of 
Class B stock; thereafter, the Class B 
stock was entitled to $5 per share, 
with further distributions to be made 
between the Class A and Class B 
stock in the proportion which the 
stated capital of each class bore to the 
total stated capital. 

Some of the stockholders held iden- 
tical proportions of the total Class 


A stock and Class B stock. Two 
stockholders held proportionately 
more Class A stock than Class B 


stock, principally for the reason that 
they had given amounts of their 
Class B stock to family trusts and to 
a spouse. 

A majority of the Tax Court held 
that the distributions as dividends 
of Class A and Class B stock consti- 
tuted taxable income. Judge Turner, 
writing for the majority, stated that 
The Su- 
preme Court had decided that a stock 
dividend was not income where only 


this situation was novel. 


one class of stock was outstanding, 
and a distribution is made in stock 
of the same class. Eisner v. Macom- 
ber, 252 U. S. 189; Helvering v. 
Griffiths, 318 U. S. 371, that 
a stock dividend is income where two 
classes of stock are outstanding and a 


but 


dividend is paid on one class of stock 
in the form of shares of the other 


class. Koshland v. Helvering, 298 
U.S. 441; Helvering v. Gowran, 302 
U.S. 238; Helvering v. Pfeiffer, 302 


U.S. 247. Judge Turner explained 
Sprouse, 318 U.S. 604, 
where a dividend of nonvoting com 


Helvering v. 


mon stock was distributed on both 
voting and nonvoting common stock, 
as a case where the court treated the 
distinction between voting and non- 
voting common stock as immaterial. 
The test to be applied is “whether 
the payment of the dividend . . . did 
effect such a change in the stock and 
proprietary interests amongst all of 
the stockholders, taking into account 
each class of stock and the relation- 
ship between them before and afte: 
the distribution, or whether there was 
any change of relationship between 
the holders of the stock and the cor- 
poration which might be indicative 
of a change in their interests in the 
net value of the corporation.” 
Judge Turner pointed out that by 
the distribution the company had ob 
ligated itself to pay $36,000 in divi- 
dends annually to the Class A stock, 
instead of $24,000, before dividend 
payments to the Class B stock, and in 
the event of liquidation to pay $600,- 
000 on the Class A stock, instead of 
$400,000, before payments to Class B 
stock. 
fixed rights changed materially the 


Thus, acquisition of these 


proportionate interest formerly rep- 
resented by Class A stock. Further- 
more, the proportionate interest of 
Class B_ stock 


changed because it became entitled 


the was materially 
to an additional $24,000 annually in 
dividends before sharing the excess 
equally with the Class A shares, and 
any excess would be divided differ- 
ently because the number of Class B 
shares was increased by 12,000 while 
the number of Class A shares was in 
creased only by 2,000; in the event of 
liquidation, the Class B shares were 
entitled to an additional $60,000 be 
fore participation of Class A shares. 
The shifting of interests between the 
classes was reciprocal, so that the pro- 
portionate interests of both classes 
were changed. This determination 
on the basis of classes of stock was not 
to be avoided merely because some 
stockholders fortuitously held identi- 
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cal percentages of each class of stock; 
in spite of the unified nature of the 
transaction, the dividend distribu- 
tion should be treated separately 
with respect to each class. 

Only Judge Van Fossan dissented 
on the ground that the distribution 
effected no immediate change in the 
proportionate interests of the share- 
holders in the net assets or value of 
the corporation. As Judge Van Fos- 
sen viewed the case of Strassburger v. 
Commissioner, 318 U.S. 604, the el- 
fect of the distribution on future 


dividends or liquidating distribu- 
tions should not be considered. 
Judge Opper, speaking for fou 
judges, took the position that no in 
come was received by the stockhold- 
ers who held identical percentages 
of each class of stock. The “propor- 
tional interest” test, in his view, was 
to be applied to the individual stock- 
holder, and not to the whole body 
of stockholders considered as a singte 
class, citing United States v. Phellis, 
257 U.S. 156, 174. As to the stock- 


holders holding only Class B shares, 


OUR YOUNGER LAWYERS 


Richard H. Keatinge, Secretary and Editor-in-Charge, Los Angeles, California 


® A highly successful mid-year meet- 
ing of the Executive Council and 
National Committee Chairmen of 
the Junior Bar Conference was held 
at the Edgewater Beach Hotel in 
Chicago on Saturday and Sunday, 
February 25 and 26, 1950. In attend- 
ance at this meeting were all national 
officers and council members and a 
great majority of the chairmen o! 
the national committees of the Con- 
ference. 

Reports were received on progress 
in the several circuits in implement- 
ing the Conference program for the 
year 1950; committee chairmen like- 
wise reported on their activities to 
date and their programs for the bal- 
ance of the year. 


Recommendations 
of Activities Committee 


The Activities Committee, under 
Chairman Paul Lashly, presented a 
number of recommendations for the 
elimination and consolidation of the 
work of certain of the Conference 
committees and also suggested cer- 
tain new lines of endeavor that the 
Conference might undertake. The 
Council approved the elimination 
of the Small Loans Studies Commit- 
tee and The 
Law Committee. The Council also 


Restatement of the 


adopted the Committee’s recommen- 


dations for the consolidation of the 
Awards of Merit Committee with the 
Committee on Codperation with 
Junior Bar Groups and the Commit- 
tee on Justice of Peace and Similar 
Improvement. These changes are to 
become effective January I, 1951. 
As the result of another suggestion 
of the 


Chairman appointed a special com- 


Activities Committee, the 
mittee consisting of five council mem- 
bers and committee chairmen to 
investigate the economic and _ place- 
ment problems of younger lawyers 
and to make a formal report on the 
subject at the September meeting of 
the Council. 

Elizabeth Carp, Chairman of the 
Committee on Codéperation with 
Junior Bar Groups, presented to the 
Council applications for affiliation 
from the Texarkana Junior Bar As- 
sociation, the Topeka Junior Bar 
Association, the Greater Oklahoma 
City Junior Bar Association, and the 
Waco Junior Bar Association. The 
Council unanimously approved the 
afhliation of these organizations with 
the Conference and expressed a hope 
that each of them would participate 
actively in Conference work. 


Bowerman Committee Report 
Is Discussed 


The Council, at the February meet- 


Our Younger Lawyers 





they should not be taxed, for the evi- 
dence showed that they gave up, on 
an over-all basis, benefits to the Class 
A stock. 

Ihe viewpoint expressed by Judge 
Opper has substantial merit and the 
problem needs further judicial con- 
sideration. It has application not 
only in the case of stock dividends, 
but also in various situations arising 
in connection with Section 115 (g) of 
the Code. The administrative difh- 
culties created seem the principal 
obstacle to its adoption. 


the so- 
called “Bowerman Committee Re- 
port”. 


ing, discussed extensively 


Chis report was prepared by a 
special Council committee under the 
leadership of Richard Bowerman of 
New Haven, Connecticut, Council 
Member for the Second Circuit, and 
deals primarily with possible methods 
of making the nominating and elec- 
tion procedure for Conference officers 
more democratic and of improving 
the administrative functioning of the 
Conference. The Council adopted, 
with minor amendments, the admin- 
istrative and procedural improve- 
ments recommended by the Bower- 
man committee, but deferred action 
on proposed changes in nominating 
and election procedure until the 
September meeting of the Council 
and Conference. 

Principal among the administra- 
tive improvements adopted by the 
Council are rules requiring Council 
members to make their recommenda- 
tions for appointments of state chair- 
men within their respective circuits 
within a period of one month after 
each annual meeting of the Con- 
ference and the further requirement 
that state chairmen shall in turn 
make their recommendations for ap- 
pointments to national committee 
within their respective 
states within one month after notifi- 
cation of their appointments as state 
chairmen. In the event of the failure 
of a state chairman thus to act, the 
chairmen of the national commit- 
tees shall be vested with full author- 
ity to make their own appointments 
in such manner as they see fit. 


positions 
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Other matters covered in the ad- 
ministrative the Bower- 
man Committee Report include pur- 


section of 


poses and objectives of the Confer- 
ence, reports, expenses, and general 


policy. 
The Council directed the Bower- 
man committee to prepare the 


administrative changes approved by 
the form 
presentation to the Annual Meeting 
of the Conference in September. 


Council in manual for 


High on the agenda of the fall 
meeting will be a_ discussion of 
changes proposed by the Bowerman 
the 
nominating and electing ofhicers and 
Council members. The majority re- 
port of the committee proposes that 
future nominating committees of the 
Conference be selected by the Coun- 


cil members from the several circuits, 


committee in procedure for 


subject, however, to the right of 
caucuses of the members from each 
circuit present at the Annual Meet- 
ing to make their own selections in 
lieu of those of the Council mem- 
bers. A minority suggestion provides 
the selection of 
committee members by Council 
members from a list submitted by 
state chairmen or state 
within each circuit. Another minor 


for nominating 


caucuses 


ity suggestion proposes the appoint- 
ment as members of the nominating 
Committee of individuals mutually 
agreed upon by the national chair 
man and the council members from 
the respective circuits. Members of 
the Conference are urged to consider 
these alternatives carefully and to 
submit suggestions to the national 
chairman well prior to the September 
meeting of the Council. 










Oscar 
Council and Committee Chairmen (seated at table, left to right): John W. 


Stewart, Elizabeth Carp, Lewis R. Donelson Ill, Charles R. Fellows, Robert A. Stuart, 
Joseph A. Madey, John C. Poole, Frank E. Day, E. Paul Mason, Jr., John W. Cummiskey, 
Charles H. Burton, William R. Eddleman, W. Carloss Morris, Jr., Richard H. Keatinge, 
Robert H. Hosick, R. Carlton Sharretts, Jr., Julius Marymor, C. Baxter Jones, Jr., Wiley E. 


Mayne, James L. DeSouza, Richard H. Bowerman, Robert D. Price, Stanley M. Brown, 


John H. Lashly; (standing, left to right) T. Julian Skinner, Jr., James M. Spiro, Thomas 


Cooch, Walter P. Armstrong, Jr. 





Annual Meeting Plans 

Are Outlined 

John Moore of Washington, D. C., 
Chairman of the 1950 Annual Meet- 
ing Committee, outlined plans of 
the Committee for the annual meet- 
ing of the Conference to be held in 
Washington, D. C., commencing on 
Saturday, September 16, 1950. The 
next meeting of the Executive Coun- 
cil will convene in Washington, 
D. C., on September 16 at the Wash- 
ington Hotel, which is the hotel 
where all meetings of the Conference 
will be held during the annual meet- 
ing. General meetings will commence 
on Sunday, September 17, and con- 
tinue through Tuesday, September 


19, 1950. 

Chairman Moore outlined to the 
mid-year meeting an active program 
of entertainment being planned by 
his committee and the Junior Bar 
Section of the Association of the Bar 
of the District of Columbia and it is 
expected that the 1950 meeting of the 
Conference will be one of the most 
successful in our history. Conference 
members are urged to request reser- 
Hotel 
immediately in order to avoid dis- 


vations at the Washington 


appointment, and to forward such 
requests to the Reservations Bureau, 
American Bar Association, 1140 
North Dearborn Street, Chicago 10, 
Illinois, as quickly as possible. 





At its meeting, the National Con- 
ference heard complaints regarding 
improper activities in this field and 
discussed methods of correcting them. 

Copies of the National Statement 
of Principles of Cooperation Be- 
tween Life Underwriters and Law- 
yers may be procured from the Na- 
tional of Life Under- 
writers, 11 West 42d Street, New 
York 18, New York. 

Those attending the Conference 
for the National Association of Life 


Association 
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Underwriters were John Kellam, 
C.L.U., General Agent, National 
Life of Vermont, New York City; 


Albert Hirst, Counsel for the New 
York State Life Underwriters Asso- 
ciation, New York City; and James 
B. Hallett, General Counsel, Na- 
tional Association of Life Under- 
writers, New York City. The Ameri- 
can Bar Association’s representatives 
were Edwin M. Otterbourg, New 
York City; John D. Randall, Cedar 
Rapids, lowa; Thomas J. Boodell, 


Chicago, Illinois; David F. Maxwell, 
Philadelphia, Pennsylvania. Others 
present by invitation were Hugh S. 
Campbell, Counsel, Phoenix Mutual 
Life Insurance Company, Hartford, 
Connecticut; Abraham Davis, Boris 
Kostelanetz and A. Lincoln Lavine 
of the New York County Lawyers’ 
and Paul W. 
Connecticut, Chairman, 


Association Adams, 
Hartford, 
Junior Bar Committee, Section of 


Taxation, American Bar Association. 
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| BAR ACTIVITIES 


Paul B. DeWitt 


Editor-in-Charge 





Otis T. 
BRADLEY 


® The New York State Bar Associa- 
tion held its 73d Annual Meeting in 
New York City in January. Section 
meetings were held Wednesday 
through Friday, with the general 
meeting taking place Friday and Sat- 
urday, concluding with a dinner at- 
tended by over 1000 members and 
euests. 

Neil G. Harrison, President, pre- 
sided at the Friday meeting at which 
Harrison Tweed, President of the 
\merican Law Institute, discussed 
postlegal education. Harold Galla- 
gher, President of the American Bar 
\ssociation, delivered the Annual 
\ddress speaking on “Constitutional 
In 


Problems—The Lawyer’s Duty”. 
the afternoon a debate was held as to 
whether a judicial officer should testi- 
fy in any action or proceeding as to 
reputation and character. A_ reso- 
lution urging prohibition of such 
testimony was defeated. Friday after- 
noon the members in attendance 
were guests of The Association of the 
Bar of the City of New York at a 
reception. 

Saturday’s meeting was held in co- 
Operation with the 
newly-formed Section on Taxation, 
of which Weston Vernon, Jr., of New 
York City, was Chairman. Among 


Association’s 


the speakers were Thomas J]. Lynch, 


General Counsel, United States 


Treasury, Dr. Robert Johnson, Presi- 


dent of Temple University and 
Chairman of the Citizen’s Committee 
for the Hoover Report, and Judge 
Marion J. Harron of the Tax Court 
of the United States. 

At the final dinner, Leonard W. 
Brockington, of Ottawa, King’s 
Counsel, was the featured speaker. 
Associate Justice Edward S. Dore, 
Division, First Depart 
ment, and former Associate Judge 
Bruce Bromley of the Court of Ap- 


Appellate 


peals were also speakers. 

At the conclusion of the meeting, 
Otis T. Bradley of New York City 
was elected President for the coming 
Mr. Bradley had previously 
served as a vice president and as 


year. 


Chairman of the Executive Commit- 
tee and of the Committee on Public 
Relations. Chester Wood and Rob- 
ert C. Poskanzer, both of Albany, 
were reélected Secretary and Treas- 
urer respectively. 


— 


Y 


® The Second Annual Institute on 
Federal Taxation, sponsored by the 
Southwestern Legal Foundation ol 
which Robert G. Storey is President, 
was held in February and attracted a 
very large attendance. The Institute 
was conducted by a panel of govern- 
ment representatives and other out 
standing tax authorities. 

Among the subjects covered were 
federal taxation of family partner- 
ships, sale and lease-back transac- 
tions, tax problems in the sale of a 
business, estate planning, pending 
federal tax legislation, tax frauds, in- 
come tax on carried and net profits 
interests in oil and gas. Among the 
speakers were Merle Miller, Indian- 
apolis; William L. Cary, Chicago; 
and Samuel O. Clark, Jr. 

J. Paul Jackson, the Chairman of 


the Committee on Taxation, and 


George E. Ray of Dallas, Chairman 
of the Planning Committee, assisted 
President Storey in the organization 
of the Institute. The First Annual 
Institute sponsored by the Founda- 
tion was devoted to federal taxation 
of oil and gas and the lectures given 
constituted a complete treatment ol 
this subject. The lectures may be 
secured from the Southwestern Legal 
Foundation. 


— --——- «9 -—— 


® Commonly-used legal forms have 
been prepared by the San Antonio 
Bar Association for its members at 
small cost. The forms are designed 
to improve upon forms previously 
in common use. 

They include earnest money con- 
tract, sale of real estate, warranty 
deed, warranty deed with vendor's 
lien, real estate note (vendor's lien 
and deed of trust), deed of trust, 
builder’s and mechanic’s lien, build- 
er’s and mechanic’s note, transfer 
real estate note and lien, release real 
estate note and lien, partial release 
real estate note and lien, extension 
real estate note and lien, collateral 
transfer real estate note and lien, 
promissory note (hand note) , chattel 
mortgage, and chattel mortgage note. 

Additional information concern 
ing the forms may be obtained from 
James A. McKay, Jr., Secretary of the 
San Antonio Bar Association, 712 
Frost Bank Building, San Antonio. 


—~<@—_ — 


Y 


® The Texas State Junior Bar has 
recently started a new series of radio 
broadcasts in Austin entitled “Cross- 
Examination”. Prominent citizens 
are invited to appear and state theit 
views concerning a matter of public 
interest, and are then subjected to 
questions by two members of the 
Junior Bar. 

In addition, a new series of thir- 
teen fifteen-minute transcriptions de- 
picting situations of a legal nature 
in everyday affairs has been recorded 
by Radio House, University of Texas, 
for the Junior Bar. This new series, 
which was prepared by Gale Adkins, 
includes the following: 
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Bar Activities 


No. 1: The necessity for having a 
lease when renting a piece of business 
property. No. 2: To be legal, a will 
must either be witnessed or it must 
be in the handwriting of the testator. 
No. 3: The desirability of a limited 
partnership agreement. No. 4: The 
advantage to an employer of taking 
out workmen’s compensation insur- 
No. 5: The illegality of price 
fixing and boycotting. 


ance. 


No. 6: Before you sign a contract 
to buy, have it examined closely—it 
may contain restrictions affecting the 
value of the property. No. 7: Before 
you buy a piece of property, have the 
title cleared. No. 8: You cannot 
mortgage your homestead. No. 9: If 
you want your beneficiary to have a 
free hand with the property, put a 
clause in your will making the ad- 
ministration free from the order ol 
court, 

No. 10: Short-term capital gains 
are heavily taxed. No. 11: A check- 
room is responsible for reasonable 
of articles left with 
though it may have a sign up dis- 
claiming responsibility. No. 12: If 
you install equipment classified as 


care it—even 


inherently dangerous, you are respon- 
sible for inspecting that equipment 
No. 13: 
The law of mislaid property holds 


for defects in construction. 


the finder of such property respon- 


sible to the true owner. 

Known as “That's the Law’, the 
series will be used in radio broad- 
casts not only in Texas but also 
Bar associations 
interested in obtaining copies of 
scripts and radio transcriptions may 
write Richard G. Avent, Capital Na- 
tional Bank Building, Austin. 


across the nation. 


i 


John L. 
LASKEY 


Harris & Ewing 


® John L. Laskey became President 
of the Bar Association of the District 
of Columbia upon the death of Je- 
rome F. Barnard, who died January 
2, 1950. Mr. Laskey is a graduate of 
the law school of Georgetown Uni- 
versity and is President of the Wash- 
ington College of Law. He has served 
Assistant United States At- 
counsel 


as an 


torney and to important 


special committees of the Congress. 


® A revelation which should be of 





great comfort to the great numbers of 
law school graduates who “flunk’ 
their examinations for admission to 
the Bar in New York State is made 
by John Kirkland Clark, forme: 
President of the State Board of Law 
Examiners in the January issue of the 
Bar Bulletin of the New York County 
Lawyers’ Association. The results of 
the last examinations, published last 
January 3, showed that only 492 out 
of the 1,124 who took the test made 
the grade. 

In an article, “So You're Facing 
the Bar Exams!”, in which he de- 
scribes the nature of the fear-provok 
ing test and the reasons for it, Mr. 
Clark, now a member of the Presi- 
dent’s Loyalty Review Board, tells 
the failures to try again—don’t be- 
come discouraged. He says: 

“You will be surprised to learn, as 
you come to know the members ot 
the bar better, how many of those 
who have carved out prominent 
places in the practice of the law 
found the test one they could not 
successfully meet on the first trial. 

“If the writer of this article had 
not had the unhappy experience of 
‘flunking’, he probably would never 
had had the interesting and _ thor- 
oughly enjoyable experience of over 
a quarter of a century of service on 
the State Board of Law Examiners.” 





Legal Aid 

(Continued from page 267) 
know that if we are to serve both our 
clients and society to the full, we must 
be free; and free we will not be if we 
are the beneficiaries of government 
handouts or subsidies. 


* * 7 


Rather let us be about our own pro 
fessional business by supplying Legal 
Aid in every locality to every person 
rightly entitled to it. It is already being 
done in several counties. Is not the 
extension of Legal Aid to every county 
of the State by the bar obviously the 
first order of business of the lawyers 
of New Jersey? Over the past twelve 
months we have shown what can be 
done by wholehearted cooperation in 
improving the administration of jus- 
tice. Let us set an example to the bar 
of the entire country by showing in 


328 American Bar Association Journal 


every county of the State that we can 
take care of this whole problem of 
Legal Aid here and now. Let us show 
the other professions that no matter 
what others may do, the bar intends to 
remain free and independent. 


The lawyers of New Jersey prompt- 
ly accepted the challenge of their 
Chief Justice and, under the leader- 
ship of their state bar association, 
have in the past four months incor- 
porated legal aid societies in fourteen 
of New Jersey’s twenty-one counties. 
Before the year is out, it is expected 
that New Jersey will have a legal aid 
society in every county of the state. 

The program envisaged for the 
National Legal Aid Association 
should, if properly directed and fi- 
nanced, take the teeth from the ever- 


increasing arguments for govern- 
ment-financed and controlled legal 
assistance for those who cannot af- 
ford to pay for it. The well-organized 
legal aid society is a constructive 
answer to those who argue for vary- 
ing degrees of socialization of out 
Harrison 
blunt- 
ness, in an article shortly to be pub- 
lished in the New 
Law Review: 

. . the Bar must so act as to demon- 
strate the sincerity of its effort to 
discharge its responsibility to men and 
women of all financial conditions. 


profession. As stated by 


Tweed, with characteristic 


York University 


If it does that, the public probably 
will leave the matter in the hands of 
the profession for a reasonable period 
of grace. If not, the matter promptly 
will become a political issue. 






4 
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Proceedings of the House of Delegates: 


Mid-Year Meeting, February 27-28, 1950 


® This is a complete summary of the 1950 Mid-Year Meeting of the House of Delegates. 


It includes a report of the debates on the floor of the House and the complete text of 


resolutions adopted by the House. 





FIRST SESSION 
® The 1950 Mid-Year Meeting of the 
House of Delegates of the American 
Bar Association convened at 10:05 
o'clock on the morning of Monday, 
February 27, in the Edgewater Beach 
Hotel, Chicago, Illinois. Harold J. 
Gallagher of New York, President of 
the Association, presided. 

\fter the roll call by the Secretary, 
Joseph D. Stecher of Ohio, the report 
of the Committee on Credentials and 
\dmissions, given by the committee 
Glenn M. 
Michigan, was 


chairman, Coulter of 
approved by the 
House. On motion of the Secretary, 
the House voted to approve the rec 
ord of the meeting of the House at 
St. Louis in September. 

President Gallagher then made his 
report. He recalled the purposes of 
the Association as stated in the Con- 
stitution of the Association, and men- 
tioned the work of the Committee on 
\merican Citizenship which is study- 
ing the literature available for distri- 
bution in the schools to promote 
good citizenship. He announced that 
the Board of Governors had author- 
ized appointment of a General Com- 
mittee on Coordination to correlate 
and promote the activities of bar as- 
United 


sociations throughout the 


States, and that, as a result of the 
work of that committee, local coérdi- 
nating committees have been organ- 
ized in forty-five states to aid in co- 
ordinating the work of the American 
Bar Association with that of state and 
local associations. It is time to take 
the step, the President said, to tie in 
“the various associations of the va- 
rious states into one body, one com- 
mon body, with common understand- 
ing .. . to weld the separate Bars of 
the states into one common purpose, 
one common sympathy.” This, he 
continued, is necessary for the per- 
petuation ef the American system. 
He spoke of the organization of the 
Conference of Bar Association Presi- 
dents which had been effected at a 
meeting of the heads of thirty-five 
state bar association held February 26. 


President Stresses Need 

for Legal Aid Service 

The President then turned to the 
problem of providing adequate legal 
service to all who need it. He said 
that a National Legal Aid Service 
had been organized to promote and 
foster that project, calling attention 
to his radio address printed in the 
January issue of the JouRNAL (36 


A.B.A.]. 24) which gives full details. 


He declared that, “I think that there 
has been nothing which the Associa- 
tion has done or can do which will 
greater public relations 
than the extension of low-cost serv- 
ice or, better called, the Legal Re- 
ferral Plan Service.” 


promote 


He then explained that the Chair- 
man of the House of Delegates, James 
R. Morford of Delaware, was ill, and, 
in accordance with the By-Laws, 
turned the chair over to the Secretary. 
Upon motion of Roy E. Willy of 
South Dakota, Howard L. Barkdull 
of Ohio was elected Chairman of the 
House pro tempore. 


Charles W. Pettengill of Connecti- 
cut, Chairman of the newly-formed 
Conference of Bar Association Presi- 
dents, was introduced to the House 
and spoke briefly. 

On motion of Mr. Willy, Chair- 
man of the Committee on Rules and 
Calendar, the House adopted the 
printed calendar as the order of the 
day for the session. 

Resolutions were received for ref- 
erence to the Committee on Draft 
the following: Cuthbert S. 
Baldwin and LeDoux R. Provosty of 
Louisiana, Charles S$. Rhyne of the 
District of Columbia and John R. 
Snively of Illinois. The content of 
the resolutions and the actiorf of the 
House upon them are reported infra 
beginning at page 341. 


from 
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House of Delegates 


Board of Governors 

Report Summarized 

Secretary Stecher then read the re- 
port of the Board of Governors which 
is here summarized: 

(1) Olive G. Ricker was reélected 
Executive Secretary and James P. 
Economos reélected Assistant 
Secretary. The members of the Board 
of Elections, Edward T. Fairchild of 
Wisconsin, Chairman, William P. 
MacCracken, Jr., of the District of 
Columbia and Harold L. Reeve of 
Illinois weré also reélected. 

(2) Substantially all the special 
committees of the Association were 


was 


continued for the current year and 
the President was authorized to ap- 
point certain advisory committees. 
The list of these committees appears 
in the Association directory, com 
monly called the “Red Book”. 

(3) The name of the Special Com 
mittee on Low Cost Legal Service 
was changed to “Committee on Law 
yers’ Reference Service’’. 

(4) The President was given au- 
thority to appoint a new Special 
Committee on Coordination of Bar 
Activities and Integration of Effort of 
State and Local Associations with the 
American Bar Association. 

(4) The President was given au- 
thority to appoint a special commit 
tee to coéperate with the Survey of 
the Legal Profession to enlist the sup 
port of film producers in making and 
promoting documentary films about 
the work of lawyers. 

(5) The President was authorized 
to appoint a Special Committee on 
Business Legal Problems in Occupied 
and ECA Countries. 

(6) The following special com- 
mittees were also authorized: 

(a) Special Committee To Study 
and Report to the Board on the 
Advisability of Renewing a Pro- 
gram of Regional Meetings; 

(b) Special Committee for Sci 
entific Study of the Effect of Crime 
Portrayals in the Various Media 
—Motion Pictures, Radio and 
Comics; 

(c) Special Committee To Study 
and* Report on the Matter of 
Group Insurance and Retirement 
Benefits for Lawyers; 
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(d) Special Committee on Social 
Security; 

(e) Special Committee to Co- 
operate with the Survey of the 
Legal Profession in the Prepara- 
tion of a Complete List of Law- 
yers in the United States. 

(7) The President was authorized 
to appoint conference groups unde: 
the Standing Committee on Public 
Relations to with 
groups from the fields of motion pic- 
tures, radio, publishers and the thea 
ter. 


conter similar 


(8) The Board recommended the 
following resolution to the House for 
approval: 


RESOLVED, that the American Bar 
Association opposes any legislation 
which would bring self-employed prac 
ticing lawyers within the coverage of 
the Social Security Act and authorizes 
the Special Committee on Social Se 
curity to present the position of this 
Association to the appropriate commit 
tees of Congress in connection with 
H. R. 6000 or any other bill designed 
to bring lawyers within the coverage 
of the Social Security Act. 


(9) The Board decided that 
henceforth the Annual Report shall 
be sent only to members who mani 
lest a desire to receive it. 

(10) The Board approved the fol- 
lowing recommendations of the Pub 
lications Committee: 


(a) With the exception of Section 
periodicals which have been hereto- 
fore established and approved, Section 
or Committee material for distribu- 
tion to the members of a Section, to 
the members of the Association gen 
erally, or to the general public, 
whether printed, mimeographed or 
otherwise produced, shall hereafter 
be submitted to the Executive Secre 
tary in advance of production for 
distribution, accompanied by informa- 
tion as to the form, number of copies 
contemplated, proposed arrangements 
for printing and distribution, and 
probable cost. 


(b) Every printed or mimeographed 
report for distribution, which contains 
a resolution or recommendation, shall 
have prominently displayed on the 
cover or in the heading the following 
statement: ‘Nothing herein contained 
shall be construed as the action of 
the American Bar Association unless 
the same shall have been first ap- 
proved by the House of Delegates or 






the Board of Governors.” 

It was emphasized that no question 
of censorship was involved in these 
recommendations, their purpose 
merely being to secure uniformity of 
format, effect economies in printing 
and distribution and to assure that 
the central office of the Association 
and the Public Relations Committe¢ 
will know what is being distributed 

(11) The Board took action direct. 
ing that no member of a Section shall 
be considered in good standing o1 
qualified to exercise or receive any 
privilege of Section membership who 
is in default of his Section dues for 
six months, and that such a member 
shall be automatically dropped from 
the Section roster at the end of one 
year of such default. 


(12) The Board the 
President to designate representatives 


authorized 


of the Committee on Peace and Law 
Through United Nations to appear 
before the Senate Committee on For 
eign Affairs with respect to the posi- 
tion of the Association on the Geno- 
cide Convention. Alfred J. Schweppe 
of Washington, Carl B. Rix of Wis 
consin and George A. Finch of the 
District of Columbia were so desig 
nated. 

(13) ‘The Board accepted a report 
the 
pointed to report on the propriety 


from special committee ap 
of members of the judiciary appear- 
ing and testifying in criminal and 
civil cases. The Board recommended 
that it be released and also be pub 


lished in the JOURNAL. 


(14) The Board approved the fol- 
lowing resolution presented by the 
Section of Administrative Law: 


Wuereas, By resolution of the 
House of Delegates of the American 
Bar Association in March, 1944, and 
December, 1945, The Association's 
then Special Committee on Adminis 
trative Law (1) authorized to 
seek the enactment of the Federal 
Administrative Procedure Act and also 
(2) directed to continue its studies 
and efforts to secure other and addi- 
tional measures for bettering the ad- 
ministration of justice involving 
administrative agencies; and 

Whereas, for the foregoing pur 
poses, the House of Delegates also (3) 
directed that the committee should 


was 
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have the codperation and assistance 
of the officers of the Association, the 
Board of Governors, the members of 
(4) urged that 
boards, sections, committees 


the Association and 
ofhicers, 
and members of state and local bar 
associations coéperate with the com- 
mittee; 

Now, THEREFORE, BE IT RESOLVED, 
That the House of Delegates reafhiirms 
those resolutions and directs that the 
Section of Administrative Law, as the 
successor of the prior Special Com 
mittee on Administrative Law, by all 
necessary and proper means including 
before legislative com 
mittees (1) preserve the gains made 
by the adoption of the Administrative 
Procedure Aci as the law of the land, 
(2) develop and seek the adoption 
of improvements thereof as well as 
additional measures to like purposes, 
and (3) 
officers, units, and members of the 


appearance es 


procure the assistance of 


\ssociation as well as the codperation 
of those state and local bar associa- 
tions; and 

Be Ir ALso 
Section of 
laborate with local bar associations in 
the performance of the same func 


that the 
Administrative Law col 


RESOLVED, 


tions, with like aid and coéperation, 
in connection with the administrative 
law of the states, territories, posses 
sions, and District of Columbia. 


(15) The Board also approved 
the following resolution: 


RESOLVED, That whenever a resolu 
tion offered by any Section or Com 
mittee of the Association, which is 
approved, authorizes the appearance 
of representatives of the Association 
by two or more sections or committees 
court or a legislative or 
administrative body, the President of 
the Association be authorized to desig 
nate a representative or representa- 
tives of the Association for such pur- 
pose. 


before a 


The House voted to approve the 
actions and recommendations of the 
Board. 


Harold H. Bredell 

Gives Treasurer's Report 

Harold H. Bredell of Indiana, the 
Treasurer of the Association, gave 
his report. He said that the total 
assets for this year are $454,513.84 
compared with total assets of $455,- 
354.99 for the same period last year, 
substantially the same. The esti- 
mated income for the year is $475,- 
000, he continued, of which all but 


$20,000 has been received. While the 
total appropriations for the year are 
$494,509 experience of previous years 
indicates that there will be enough 
lapse of appropriations and enough 
excess of income by the end of the 
fiscal year to balance the Associa- 
tion’s budget. The Treasurer’s re- 
port was received and filed. 

Albert B. Houghton of Wisconsin 
reported for the Budget Committee, 
of which he is the chairman. He de 
clared that the Committee was mak 
ing every effort to assist Sections and 
committees, and that appropriations 
were being made as large as possible. 

Walter M. Bastian of the District 
of Columbia, Chairman of the Mem- 
bership Committee, reported an in- 
crease of membership from 40,926 to 
11,698 for the year. He praised the 
Junior Bar Conference for its work 
in this field. 

W. J. Jameson of Montana, speak 
ing as chairman of the Committee on 
Scope and Correlation, said that his 
committee had no extensive report to 
make. He said that the committee 
was now devoting its efforts largely to 
better utilization of the Association’s 
resources. He expects to have recom 
mendations for a change in the By 
Laws and Constitution of the Associa- 
tion at the Annual Meeting, he said. 

The next item on the calendar was 
the report of the Committee on Co- 
ordination of Bar Activities given by 
its chairman, Robert R. Milam of 
Florida. He said that the first effort 
of his committee was to establish 
liaison between committees of the 
American Bar Association and cor- 
responding committees of state and 
local bar associations. To effect that, 
he proposed establishment of a liai- 
son council composed of one mem- 
ber from each state to meet with the 
committee. He stressed the fact that 
the cooperation of the state and local 
associations with the American Bar 
Association is purely voluntary, and 
that there is no wish to encroach up- 
on local activities in any way. He 
said that the Conference of State Bar 
Presidents would be of great help in 
coordination, and that, in connection 
with the House of Delegates, they al- 
ready provide “a sounding board of 


House of Delegates 


organized legal opinion, of bar asso- 
ciation opinion, on important issues 
in this country”. 

He moved that the following reso- 
lution be adopted, and the motion 
was carried: 

i. That the voluntary integration 
of effort and coordination of the work 
of the American Bar Association with 
that of the state and local associations 
is of paramount importance and such 
coordination will greatly strengthen 
the organized Bar and increase its 
effectiveness in attaining the proper 
ends of the organized Bar. 

The committee had a second reso- 
lution that would have set up the 
office of Director of Coordination 
and Public Relations. The Board 
of Governors recommended that it be 
referred to the Board for further 
study, and the committee acquiesced. 
Upon motion of the Secretary, the 
House voted its approval of the re- 
ferral. 


John Kirkland Clark 
Suggests an Executive Vice President 
John Kirkland Clark of New York 
said that he thought the committee's 
proposal gave the House the oppor- 
tunity to consider creating the office 
of Executive Vice President of the 
Association to relieve the tremendous 
burden placed upon the President. 
Mr. Barkdull remarked that the 
Committee on Scope and Correlation 
had submitted a recommendation to 
that effect to the Board of Governors, 
where it is now under consideration. 
Orison S. Marden of New York, 
Chairman of the Committee on Legal 
Aid Work, reporting for that com- 
mittee, said that there had been a 20 
per cent increase in the number of 
legal aid units in the country during 
the last four years. He attributed 
this increase largely to aroused in- 
terest of the Bar. He said that there 
were yet fifty cities in the United 
States having a population of over 
100,000 that had no legal aid service. 
The main obstacle, he said, is leth- 
argy of the Bar, but that he expected 
the newly-organized National Legal 
Aid Association and the English aid 
and advice scheme to help in exten- 
sion of legal aid work. He pointed 
to New Jersey as the leader in the 
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House of Delegates 


field among the states of the Union. 
Quoting Dean Robert G. Storey, he 
concluded by saying that, “Legal aid 
and the Lawyer Reference Plan will 
do more than anything else to stop 
the trend toward regimentation of 
the legal profession. No greater chal- 
lenge faces the Bar today.” 

The report of the committee was 
then received and filed. 


William M. Wherry 

Reports on Lawyers’ Reference 

The report of the Committee on 
Lawyers’ Reference Service, was given 
by William M. Wherry of New York, 
the chairman of the committee. He 
said that the greatest task of the com- 
mittee was to educate lawyers and to 
persuade them that legal referral 
service is going to be of benefit to 
the Bar. The next task, he continued, 
was to educate the public, which has 
fallen into the habit of looking else- 
where for legal advice. This he 
blamed on the attitude of the legal 
profession that there is no source of 
income in giving clients advice on 
such small matters as small income 
tax returns. He said that it was the 
duty of the profession as a public 
service to make legal advice available 
to all who need it, and that this was 
not unprofitable to lawyers. He 
called the legal referral service “the 
greatest benefit to this profession 
that I can conceive of in establishing 
its public relations”. “Legal referral 
service is an attempt to teach the 
public when it needs a lawyer and 
how to get one, and it is to convince 
the public that the compensation 
which will be demanded by the law- 
yer is not going to be exorbitant, 
but is going to be reasonable,” he 
said. The service is preventive law, 
he declared, since 86 per cent of 
the cases handled by legal referral 
offices are disposed of by consultation. 


Legal Education Section 

Proposes New Standard for Bar 

The House then turned to the report 
of the Section of Legal Education 
and Admissions to the Bar, given by 
the Section chairman, Richard Bent- 
ley of Illinois. He reported the fol- 
lowing resolution and moved its 
adoption by the House: 
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Wuereas, Applications for provi 
sional approval by the American Bar 
Association have been made by the law 
schools named below, and an investi- 
gation of each of these schools shows 
that each is in compliance with the 
minimum standards of the American 
Bar Association; therefore be it 


Reso_vep, That the American Bar 
Association provisionally approves— 
subject to annual inspection, until 
full approval be given—the following 
law schools: 


University of California Law School at 
Los Angeles; North Carolina College 
Law School at Durham; State A. and 
M. College Law School at 
burg, South Carolina; Franklin Uni- 
versity Law School of Columbus, Ohio. 


Orange 


The resolution was unanimously 
carried by the House without debate. 


He then proposed the following 
resolution: 


ReEso.vepb, That effective in the fall 

of 1952 standard (1) (a) of the 
American Bar Association for an ap- 
proved law school shall be amended 
so that as amended it shall read as 
follows: 
“(a) It shall require as a condition 
to admission at least three years of 
acceptable college work, except that 
a school which requires four years of 
full time work or an equivalent of 
part time work for the first profes- 
sional degree in law may admit a 
student who has 
pleted two years of acceptable college 
work.” 


successfully com- 


Mr. Bentley said that the two-year 
prelegal requirement was adopted by 
the Association in 1921, at a time 
when there was no state in the Union 
that required two years of college 
education for admission to the Bar. 
Today, he said, all but three require 
at least two years. The Section has 
been concerned with the overcrowd- 
ing of the profession which has 
caused some lawyers to resort to un- 
ethical practices to meet the compe- 
tition of better-trained members of 
the Bar. This recommendation would 
ensure that lawyers joining the pro- 
fession would be better qualified 
and would not have to 
such practices. Every argument that 
is made against the present proposal 


resort to 


was made against the two-year re- 
quirement in 1921, he said, but the 
dire predictions were not fulfilled. 
The question is this, Mr. Bentley 





“Whether this Associa 


tion at this time still feels as it did 


concluded, 


in 1921, that more legal education 
is advisable and whether this Asso 
ciation is willing to continue te take 
the leadership toward improving the 
standards of the legal profession in 
the learned profession known as the 
law.” 

Henry Upson Sims of Alabama 
spoke in opposition to the resolution 
offered by the Section. He said that 
it was impossible to teach all the law 
in three or even four years, and that 
law schools are supposed to be teach 
ing how to find the law and how to 
reason. To increase the prelegal col- 
lege requirements to three years 
would mean that the students would 
learn a littlhe more about a few sub- 
jects, but would merely drive many 
law students to night law schools and 
other law schools that the Association 
does not approve. He said that he 
thought that the House should wait 
until the 
Law Schools, which has a committee 


Association of American 
studying the proposal, has taken ac- 
tion. He moved that action on Mr. 
Bentley's resolution be postponed 
until the report of the law school 
association was received. 

At this point, on motion of Roy 
Willy, Chairman of the Committee 
on Rules and Calendar, the House 


recessed until 2 p. M. 


SECOND SESSION 
=" The House 2:05 


Pp. M. with the temporary chairman, 


reconvened at 


Howard L. Barkdull, presiding. De- 
bate on the motion to postpone 
action on the Section of Legal Edu- 
cation’s proposal to require three 
years of college work for admission 
to law school continued. 

Whitney North Seymour of New 
York spoke in favor of immediate 
action on the Section’s proposal. He 
pointed out that the Association of 
American Law Schools will not act 
until next December, and that the 
earliest the House could consider the 
proposal after that would be Febru- 
ary, 1951. The only effect of postpone- 
ment would be to put off a very 
desirable improvement in the stand- 
ards required for admission to the 
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Bar, leaving prospective law students 
in doubt as to what kind of prelegal 
education they should obtain, he 
said. 

In answer to a question posed by 
Charles H. Woods of Arizona, Mr. 
Sevmour said that there was no con- 
flict between the Section’s proposal 
and the 
association, and that they had de- 


action of the law school 
layed action on the matter largely 
because of “sentimental” considera- 
tions. He that if 


adopted the three-year rule, the law 


said the House 


school association “would conform 
its own action to that rule in general, 
very gladly”. 

Speaking in favor of the resolu- 
tion of the Section and against post- 
ponement, Delger Trowbridge ol 
California said that the sole question 
is, “Are we going to lead in the field 
of legal education, or are we going 
to follow the Association of Ameri- 
can Law Schools?” 

William W. Gibson of Minnesota, 
speaking in favor of postponement, 
said that the proposal merely set up 
a quantitative standard, and that 
nothing in the proposal required that 
the additional work of — prelaw 
students would be of a certain quality 
or subject matter. He said that the 
\ssociation ought to wait, since there 
is no hurry in the matter and it 
would be officious to act without a 
joint meeting with the Association 


of American Law Schools. 


Dean of Minnesota Law School 
Speaks Against Proposal 

Maynard D. Persig, Dean of the Uni- 
versity of Minnesota’s College of 
Law, was granted unanimous per- 
mission to address the House in 
favor of postponement. He said that 
the matter had come before the As- 
sociation of American Law Schools 
in 1948, and that the proposal had 
vote ol 


defeated there by a 


sixty-six to twenty-five after careful 


been 


consideration. He said that the law 
school association and the American 
Bar Association could work out a 
common program that would be of 
great benefit; the two should not be 
in Opposition to each other, he said, 


and the Section’s resolution should 





not be adopted for that reason. 

Robert G. Storey of Texas declared 
that 57 per cent of the accredited 
law schools had already put the 
three-year college requirement into 
effect. If the Association of American 
Law Schools and the American Bar 
Association are going to act simul- 
taneously or together, “what is the 
use of our having separate considera 
tions and separate standards?” he 
asked. “How can we be separate and 
autonomous, and act as checks and 
balances on each other, if we must 
get together and decide?” 

Floyd E. Illinois 
inquired of Mr. Bentley whether the 


Thompson olf 


Association of American Law Schools’ 
conferred with his 
Section. Mr. Bentley replied that it 


committee had 
had not because the committee had 
been appointed only recently. He 
said that there was no conflict be- 
that 
schools’ committee would certainly 


tween the two, and the law 
be invited to make its recommenda- 
tions to the Section. 

Mr. Sims, closing debate on his 
motion to postpone, said that he 
thought it essential to know what 
the law school association thought 
should be taught in the third year 
of college and that the House should 
that 


said that it could profitably use the 


not act until association had 


third year. 
The 
Mr. Sims’ motion to postpone. 


House then voted to defeat 


Governor Slaton of Georgia 

Says Change Is Needed 

John M. Slaton of Georgia, speaking 
in favor of the Section’s resolution, 
said that most professions require 
a number of years’ training before 
members are permitted to practice. 
The ethics of the legal profession 
suffer from inadequate preparation 
for the Bar, he said, and the peo- 
ple of the Nation need well-trained 
lawyers, not only as educators of 
public opinion but as leaders in 
the “If the 
American Bar Association, represent- 


Houses of Congress. 
ing the profession that administers 
justice upon which the perpetuity of 
the the 
American Bar Association says that 


government depends, if 


high standards should be set for this 


House of Delegates 





profession, ought we not to support 
that?” he demanded. 

Douglas Hudson of Kansas _re- 
marked that the finest lawyers he 
had ever known didn’t get out of 
high school, but that there was a 
“plethora” of lawyers “and somehow 
we have got to shut off this influx”. 

John Kirkland Clark of New York 
spoke in opposition to the three-year 
proposal. He said that it was a part- 
way measure proposed instead of re- 
quiring a college degree for admis- 
sion. The third year of college is 
often the one in which the student 
the least, he said, and the 
three-year rule might have unfortu- 
nate effects on the junior colleges. 


learns 


He favored no action until it had 
been decided what the contents of 
the third-year college course would 
be. “I think it would be a very serious 
mistake to take a part-way measure 
of this kind today and I hope very 
much that this resolution will not be 
concluded, “‘al- 
though under the proper circum- 
stances with the proper qualification, 


passed today,” he 


I might be in favor of it.” 


Karl Llewellyn Says 

Law Schools Will Adopt Proposal 

Mr. Bentley, closing debate on the 
Section’s resolution, asked the follow- 
ing question of Karl Llewellyn, the 
the Association of 
\merican Law Schools: ‘““Whether in 


President of 


his opinion if this Association adopts 
this recommendation at this time, his 
\ssociation . . . will be likely to fol- 
low suit?” Mr. Llewellyn replied that 
“in my opinion, and in the opinion 
Past Presidents of 
the Association [of American Law 
Schools], two of whom opposed this 
action on the floor in ’48, there is no 


of the three 


question whatsoever that the Asso- 
ciation will adopt this rule next 
December.” 

The House then voted to adopt 
the resolution offered by the Section 
of Legal Education and Admissions 
to the Bar. 

Alfred J. Schweppe of Washington 
moved that promulgation of the new 
standard for admission to law schools 
just approved by the House be de- 
ferred until January 1, 1951, when 
the Association of American Law 
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Schools will have had an oppor- 
tunity to act upon the proposal. Mr. 
Bentley, the Section chairman, said 
that he had no objection, and the 
motion was carried by a vote of 67 
to 33. 


The House then turned to con- 
sideration of a resolution offered by 
the Section of International and 
Comparative Law, presented by the 
Section’s former chairman, Charles 
S. Rhyne of the District of Columbia. 
The resolution had been offered to 
the House at the St. Louis meeting 
in September, but both the Insurance 
Section and the Committee on Aero- 
nautical Law had been opposed to 
it, and the matter was held over for 
a report by those groups. 


The resolution was as follows: 


Resotvep, That the American Bar 
Association urges the Air Coordinat- 
ing Committee to instruct the United 
States delegate to the Legal Commit- 
tee of the International Civil Aviation 
Organization to: 

(1) Advocate an increase in the 
present presumptive liability limita- 
tion of $8,291.87 in damages for 
death or non-fatal personal injury 
in international air transportation 
imposed by the Warsaw Convention. 

(2) Oppose exonerating the inter- 
national air carrier from liability to 
his passengers upon the mere show- 
ing that “reasonable measures” were 
taken by it to conduct a safe opera- 
tion as urged by the Rapporteur on 
the revision of the Warsaw Con- 
vention, 

(3) Insist that aircraft operators 
should be responsible, regardless of 
negligence, for damages on the sur 
face to innocent persons and their 
property, unless the accident is 
proved to be due to an Act of God 
or third party, as in the present 
Rome Convention. 

Mr. Rhyne explained that this 
resolution would advocate what the 
Section of International Law con- 
siders the inequitable rule of the 
Warsaw Convention whereby persons 
killed or injured in international air 
flights on commercial lines are un- 
able to collect more than $8,291.87 
from the carrier unless they can prove 
willful misconduct. He said that the 
average person who travels by air 
does not know about this limitation, 
and that it is a subsidy to the air 
carriers which they no longer need. 
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The resolution wouid also make the 
carrier liable for damages tu property 
on the ground caused by airplane 
crashes unless the crash were due to 
an Act of God or a third party. In 
reply to a question by J. Garner 
Anthony of Hawaii, Mr. Rhyne said 
that the resolution would put the 
burden of proof upon the carrier to 
prove that all necessary measures had 
been taken to avoid the accident. 

Loyd Wright of California said 
that he was opposed to the resolu- 
tion, declaring that air passengers 
can obtain additional insurance for 
air flight at a nominal figure if they 
want it. 

L. Welch Pogue of the District of 
Columbia, Chairman of the Commit- 
tee on Aeronautical Law, said that 
he was one of the minority of the 
committee who were in favor of the 
He said that the War- 
saw Convention has been ratified by 
some thirty-three countries, includ- 
ing the United States, while the 
Rome Convention has been adopted 
by only a few, of which the United 
States is not one. A proposal to put 


resolution. 


it into effect is now under discussion. 

Francis H. Inge of Alabama, a 
Aeronautical Law 
Committee, spoke for the majority 
of that committee. He said that the 
Warsaw Convention imposes virtual- 


member of the 


ly absolute liability upon the carrier, 
and that to raise the amount of 
damages awarded under it might 
drive some nations out of the con- 
vention. The cost of the increase in 
the amount will ultimately be passed 
on to the passenger or to the taxpayer 
in the form of a government subsidy, 
he said. 


House Votes To Aaopt 
Section's Resolution 
In closing the debate on the resolu- 
tion offered by his Section, Mr. 
Rhyne said that only two claims in 
excess of the $8291.87 limit imposed 
by the Convention had been allowed 
since 1934, and that the limit was 
unfair. 

The House voted to adopt the 
resolution by a vote of 47 to 21. 

C. W. Tillett, Chairman of the 
Section of International and Com- 


House of Delegates 


parative Law, concluded the report 
of that Section by reporting that the 
State Department had revised the 
original draft of its Genocide Con- 
vention and had incorporated many 
of the suggestions made by the As. 
sociation at the Annual Meeting in 
St. Louis. He said that a committee 
had been appointed to study the 
constitutional aspects of interna- 
tional relations, under the chairman- 
ship of Harold E. Stassen of Pennsyl- 
vania, and that a second committee, 
headed by Dean Robert G. Storey 
was studying the problem of world 
government. 

Judge Alfred P. Murrah of Okla- 
homa, Section Delegate of the Sec 
tion of Judicial Administration, re- 
ported that his Section had organized 
a Conference of Chief Justices, and 
was at work mobilizing the judicial 
manpower of the Nation to aid the 
Association in the accomplishment of 
its general objects. 

Henry F. Long of Massachusetts 
reported for the Section of Municipal 
He said that the Section is 
co6perating with the American So- 


Law. 


ciety of Civil Engineers in making 
a study of financing public and pri- 
vate water and sewerage works, is de 
veloping a program of research in 
the field of municipal law in codép- 
eration with interested law schools, 
is attempting to awaken interest in 
the field of municipal law, and is 
considering publication of a period- 
ical. 

William R. Eddleman of Washing- 
ton, the delegate of the Junior Bar 
Conference, reported on the forma- 
tion of the Association of American 
Law Students and the Conference’s 
work in counteracting subversive 
propaganda. He said that member 
ship in the Conference had increased 
by 600 despite graduation of 903 
into the senior Association. 


Benjamin Wham Reports 

for Corporation Section 

Benjamin Wham of Illinois, dele- 
gate of the Section of Corporation, 
Banking and Business Law, pre 
sented the report of that Section. He 
said that he had agreed to postpone 
action upon three of the recommen- 
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dations of the Section, in deference 
to wishes of the Section of Adminis- 
trative Law, and moved that those 
resolutions be deferred to the next 
meeting of the Board of Governors 
or of the House of Delegates. The 
resolutions came from the Section’s 
Food, Drug and Cosmetic Division, 
and would have opposed the Hoover 
Commission’s recommendation that 
the administration of the Food, Drug 
and Cosmetic Act be split between 
the Department of Agriculture and a 
new United Medical Administration; 
would have opposed H. R. 562, which 
seeks to amend the export provisions 
of the Food, Drug and Cosmetic Act; 
and would have opposed H. R. 4572 
which would amend the act as to 
the issuance of subpoenas. Upon Mr. 
Wham’'s motion, the House voted to 
defer consideration of the resolutions. 


Mr. Wham then moved adoption 
of the following resolution: 

RESOLVED, That the American Bar 
\ssociation opposes the establishment 
of a food standard under the Federal 
Food, Drug and Cosmetic Act by an 
amendment of this Act rather than 
through the regular procedure defined 
by it in Section 401. 

FURTHER RESOLVED, That the Amer- 
ican Bar Association authorizes the 
Section of Corporation, Banking and 
Business Law and the Section of Ad- 
ministrative Law to oppose such an 
amendment at congressional hearings. 
After a brief discussion, the House 

voted unanimously to adopt this 
resolution. 

Mr. Wham then moved adoption 
of a resolution that would have given 
the Section authority to follow the 
hearings through Congress of two 
bills to control the addition of 
chemicals to food. A point of order 
was raised at this, it being pointed 
out that the Section already has such 
authority. The chair sustained the 
point of order. 

Mr. Wham then presented a reso 
lution that would favor legislation to 
prevent the Federal Trade Commis 


sion from assuming jurisdiction to 
enforce the Sherman Act by cease and 
desist proceedings. 

William A. Sutherland of the Dis- 
trict of Columbia inquired as to the 
purpose of this, and Mr. Wham 
explained that the Federal Trade 





Commission does not have concur- 
rent jurisdiction with the federal 
courts in enforcing the Sherman Act, 
but that it had adopted the practice 
of declaring certain acts violative of 
the Sherman Act to be unfair trade 
practices. There is no hearing on this 
finding such as would be obtained 
in a court, he said. 

Mr. Sutherland replied that he 
thought it unwise for the Association 
to say that an act is not an untair act 
of competition because it happens to 
be wrongful under the Sherman Act. 
What the FTC does is entirely in 
nocuous until it has gone into court 
to enforce its order, he declared. He 
also said that he did not think that 
the House or the other groups in the 
Association should dissipate their 
influence by recommendations that 
are not fundamental and on which 
the Bar cannot agree. 

On motion of Albert E. Jenner, ]r., 
of Illinois, the House voted to dete: 
action on the Section’s proposal until 
the September meeting. 


Amendment of FTC Rules 
Is Urged 


The next resolution proposed by Mr. 
Wham was as follows: 


Reso.tvep, Phat the American Bar 
Association recommends that the Fed 
eral Trade Commission adopt rules pre 
scribing settlement procedures which 
will facilitate the entry of orders on 
consent of respondents and the Com 
mission without hearings, evidence 
and findings; and that the Section ol 
Corporation, Banking, and Business 
Law and the Standing Committee on 
Commerce are authorized to represent 
the Association in this matter before 
said Commission 


The resolution was passed unani- 


mously. 


The next resolution was as follows: 


That the American Bat 
\ssociation H.R. 4003 (O° 
Poole) which would repeal the Miller 
I'ydings Amendment of Section I ol 
the Sherman Act, permitting fair trad 
ing of trade-marked products in states 
authorizing such practice; and that the 
Section of Corporation, Banking and 
Business Law and the Standing Com 
mittee on Commerce are authorized to 
represent the Association in this matter 
before Congress. 


RESOLVED, 
Opposes 


House of Delegates 


The resolution was adopted by a 
vote of 58 to 33. 


Mr. Wham ’s next resolution dealt 
with the International Trade Organ- 
ization, and reads as follows: 


WHerEAS, The adherence of the 
United States to the United Nations 
is an established element in the foreign 
policy of this country, and has been 
wholeheartedly implemented by our 
government's participation in numet! 
ous activities of the Organization since 
its establishment, thus evidencing a 
genuine disposition to collaborate with 
other nations when a constructive and 
realistic basis can be found; and 

Wuereas, The effectiveness of inter- 
national collaboration in any field de- 
pends in the first instance upon the 
development of substantial accord as 
to objectives, and methods of attaining 
them, and in the second place upon 
acceptable definition of the terms of 
such accord and reliable commitments 
as to the adoption and application of 
the measures agreed upon; and 

Wuereas, The general objectives of 
expansion and liberalization of world 
trade, as originally proposed by the 
United States’ representatives, have 
been adopted as those of the proposed 
International Trade Organization and 
are acceptable to this country; but due 
to inherent difficulties of adjusting 
divergent national concepts in social 
and economic matters, the area of real 
agreement as to methods of attaining 
these objectives has been disappoint 
ingly limited, and has diminished 
rather than expanded over the past 
three years of multilateral negotia- 
tions; and 

Wuereas, The inability of the nego 
tiating parties to reach agreement is 
variously reflected in the Charter, in 
some cases by vague compromises or 
ambiguous statements and commit 
ments, in others by extensive excep- 
tions to general principles, and in 
others by provision for dispensations 
in favor of individual members, to an 
extent so great that the attainment of 
the originally stated objectives by reli- 
ance upon such implementation must 
be regarded as questionable; and 

Wuereas, The concepts expressed in 
the Charter of economic development, 
and more particularly the stipulations 
relating to private investments, evi- 
dence unacceptable compromises in 
derogation of traditional American 
foreign policy and leave existing or 
prospective foreign investment with 
less protection than that now provided 
by the rules of international law and 
the stipulations of bilateral treaties on 
which American nationals may now 
rely; so that this government’s accept- 
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House of Delegates 


ance of these inadequate provisions 
would not only have the immediate 
effect of prejudicing existing American 
interests abroad and discouraging the 
international flow of venture capital, 
but would also tend to perpetuate such 
unhealthy conditions by rendering it 
difficult or impossible to negotiate 
satisfactory stipulations on this subject 
in bilateral treaties; 

Wuereas, However worthy the ulti- 
mate objectives of the Charter may be, 
the means proposed for their attain- 
ment are not acceptable for the reason, 
among others, that they depart from 
traditional American concepts of a 
free enterprise economy, and the com- 
mitments contemplated to be assumed 
by the United States could only be 
effectively carried out by employing 
methods leading to economic national- 
ism and a planned economy; and 

Wuereas, The provisions of the 
Charter which permit the Organiza- 
tion itself to amend the organic docu- 
ment, and to grant particular dispen- 
sations from its commitments, derogate 
substantially from its reliability as a 
diplomatic commitment by other 
nations, and, regarded as a commit- 
ment by this nation, make the Charter 
undesirable as wanting in certainty 
and continuity, and hence not con- 
formable to our constitutional proc- 
€SSES; 

Now Tuererore Be It RESOLVED, 

1. That the American Bar Associa- 
tion recommends, by reason of the 
extensive subject matter, and definitely 
prospective application of The Havana 
Charter for an International Trade 
Organization, that said Charter be 
regarded as essentially a projected 
Treaty of the United States, to be 
entered into validly only after the 
President shall have transmitted the 
document to the Senate for its advice 
and consent, and after its concurrence 
with the required two-thirds majority. 

2. That, for the reasons stated in 
the preamble to this resolution, the 
American Bar Association recommends 
to the Senate of the United States, and 
to the members of that body, that in 
the event of consideration by it of The 
Havana Charter, its consent be with- 
held, and that it advise the President 
that the document be not ratified as a 
treaty of the United States. 

3. That, based upon the Association's 
conclusions as to the advantages and 
disadvantages of the projected Inter- 
national Trade Association, and _ its 
evaluation of the substance of The 
Havana Charter, and in addition, the 
conviction that adherence of the 
United States to the Organization 
under said Charter can be validly ac- 
complished only by the procedure 
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required as to treaties, the American 
Bar Association recommends to the 
Congress and to its members that in 
the event that Congressional sanction 
for such adherence be sought in any 
other form, no resolution, bill or other 
legislation to that effect, or suseeptible 
of such interpretation, be enacted into 
law. 

4. That the American Bar Associa- 
tion recommends to the President and 
to the Secretary of State that consider- 
ation be given to the attainment of 
accepted objectives in international 
trade (in the degree to which diplo- 
matic engagements can contribute) by 
the negotiation and conclusion in the 
near future of bilateral agreements of 
traditional form and content, with 
such foreign nations as evidence a 
disposition to enter into such agree- 
ments. 

5. That the American Bar Associa- 
tion opposes the passage by the Con- 
gress of H.J. Resolution 236. 


6. And that the Section of Corpora- 
tion, Banking and Business Law and 
the Standing Committee on Commerce 
are authorized to oppose said Charter 
in Congress. 

Mr. Wham explained that this 
resolution had been approved by the 
Board of Governors in May, 1949, 
and had been deferred until now at 
the request of the Section of Inter- 
national and Comparative Law. He 
said that that Section had decided 
not to oppose the resolution, which 
also had the support of the Commit- 
tee on Commerce and the Committee 
on Customs Law. The House voted 
to adopt the resolution. 


Mr. Wham then offered a resolu- 
tion that would have made certain 
noncontroversial recommendations 
for amendment of the Bankruptcy 
Act. Secretary Stecher explained that 
the report on this resolution had 
been received from the Section too 
late for consideration of the Board of 
Governors, and that the latter had 
therefore recommended that it be 
referred back to the Section. On mo- 
tion of Judge Floyd E. Thompson 
of Illinois, the House concurred in 
this recommendation of the Board. 

The next resolution considered by 
the House was one that would have 
placed the House on record as in 
favor of making labor unions subject 
to the antitrust laws. 

In reply to a question, Mr. Wham 





said that this resolution would au- 
thorize the Section to represent the 
Association in Congress and to re- 
port to the Board of Governors and 
to the House with specific recom. 
mendations. 


George Maurice Morris of the Dis- 
trict of Columbia objected that this 
was the wrong procedure. The rec- 
ommendations should be before the 
House before the Section is author 
ized to appear before Congress. He 
offered an amendment to the effect 
that the Association approve the 
general objectives of the resolution 
and that the Section report to the 
Board and to the House its recom- 
mendations. 

John M. Niehaus of Illinois, dele- 
gate of the Section of Labor Law, said 
that the preparation of any resolu- 
tion as important to labor as this 
should have the consideration of his 
Section, and he moved that the mat- 
ter be referred to that Section before 
it was referred to any other body. He 
said that his Section had many 
representatives of organized labor, 
and that the stability of the various 
Sections should be considered before 
a resolution is hurriedly passed that 
might be a direct offense to some 
members. 

Mr. Morris amended his motion 
to include the Section of Labor Law 
among the groups to which the pro- 
posal was to be referred. Mr. Niehaus 
accepted this amendment in lieu of 
his motion, and it was carried 58 
to 51. 


Increase of Antitrust Penalties 
ls Opposed 


Mr. Wham then turned the floor over 
to Churchill Rodgers of New York, 
speaking for the Committee on Com- 
merce, who presented the following 
resolution, which was unanimously 
adopted by the House: 


REsoLveD, That the American Bar 
Association opposes H.R. 6679 to 
increase criminal penalties under the 
Sherman and Clayton Anti-Trust Acts; 
and that the Section of Corporation, 
Banking and Business Law and the 
Standing Committee on Commerce 
are authorized to represent the Asso- 
ciation in this matter before Congress. 
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Mr. Wham then moved adoption 
of the following, which the House 
approved: 

RESOLVED, That the American Bar 
\ssociation opposes S. 2408 to amend 
the Securities and Exchange Commis- 
sion Act of 1934 to include additional 
companies and authorizes the Section 
of Corporation, Banking and Business 
Law to represent the Association in 
this matter before Congress. 


Mr. Wham 
introduce a resolution 


then attempted to 
that would 
have given the Section authority to 
follow two bills in Congress, the pur- 
pose of which was to “authorize 
participation in a codperative en- 
deavor for assisting in the develop- 
ment ot ec onomically underde- 
veloped areas of the world.” It was 
objected by Mr. Jenner of Illinois 
that the Section already had the au- 
thority sought by the Resolution and 
that it was out of order. The chair 
sustained Mr. Jenner’s point. 

Ihe House then recessed at 5:05 
P.M. 


THIRD SESSION 


® The House reconvened at 10:40 


4. M. on February 28. James R. Mor- 
ford of Delaware, the Chairman of 
the House, presided. 

\s a special order of business, the 
to consideration of 


House turned 


the report of the Committee on Ad- 
miralty and Maritime Law, presented 
by Arnold W. Knauth of New York, 
the committee’s chairman. 

He moved that the following reso 


lution be adopted: 


ResoLvep, That the House of Dele- 
gates of the American Bar Association 
opposes the granting of admiralty 
jurisdiction to the Bankruptcy Court, 
as is proposed in H.R. 3111, 81st Con- 
gress, Ist Session, at page 3, line 24 
(the proposal being controversial and 
not properly included in a 
controversial” Bill) and authorizes the 
Standing Committee on Admiralty 
and Maritime Law to appear before 
the Congress and 
position. 


“non- 


express such op- 


He explained that the maritime law 
has a highly-elaborate credit system, 
and that to place admiralty under 
the jurisdiction of the bankruptcy 
laws would throw that system into 
confusion. It is far from being non- 


controversial, as the sponsors of the 
Bankruptcy Act amendment say, he 
continued. 

Mr. Wham, speaking for the Sec- 
tion of Corporation, Banking and 
Business Law, said that that Section 
was in full accord with the Commit- 
tee’s resolution, but that it was also 
in favor of the rest of the proposed 
bankruptcy amendment. He moved 
to amend Mr. Knauth’s motion so 
that it would include general ap- 
proval of the changes proposed in 
the Bankruptcy Act. 

Mr. Knauth replied that his com- 
mittee was indifferent to the rest of 
the changes, but that the bill would 
also repeal all laws inconsisent with 
it, and this would include all mari- 
time credit laws. 

Karl C. Williams of Illinois said 
that he thought that in fairness to 
the Admiralty Committee the House 
should endorse what they proposed 
and not encumber their resolution 
with the proposals of another Section. 


The House then voted on Mr. 
Wham’s amendment, which was de- 
Admiralty 


which was 


feated, and upon the 


Comumnittee’s resolution, 


adopted. 


Patent Section's Resolutions 
Are Adopted 


Albert R. Teare of Ohio, Chairman 
of the Section of Patent, Trade-Mark 
and Copyright Law, in his report for 
that Section proposed the following 


resolutions: 


1. That the Association oppose the 
extension of the Royalty Adjustment 
Act (35 US.C., 89-96) to times of 
peace. Specifically, the Association dis 
approves S. 956 and H.R. 2477, pro 
viding for such extension. That the 
Section chairman be authorized to 
communicate to interested parties the 
action of the Association in adopting 
this resolution. 

2. That the Association approve S. 
2128 as amended and approve the 
principle of allowing the government 
at the request of a patent owner to 
modify any license agreement when 
equity so requires, and that the Section 
Chairman be authorized to communi- 
cate to interested parties the action of 
the Association in adopting its recom- 
mendation. 


As for the first, Mr. Teare explained 


that the Royalty Adjustment Act 
was a wartime measure that limited 
the amount of royalties that could 
be obtained on a patented product 
when that product was sold to the 
Government. It was an excellent 
measure in wartime, he said, but the 
Section thinks that the head of a 
government department should not 
be allowed to continue to limit the 
royalties The 
second continued, 
would approve termination of non- 


during peacetime. 


resolution, he 


royalty licenses given to the Govern- 
ment during the war. The licenses in 
question carry a provision for termi- 
nation at the official end of the war, 
which has not, of course, occurred, 
he said. 

The House voted to adopt both 
resolutions. 

Mr. Teare then presented the fol- 
lowing and moved that it be adopted 
by the House: 

3. That the Association approve 
amendments to the Trade-Mark Act 
of 1946 (Lanham Act) as shown in 
the report accompanying this recom- 
mendation. 


This resolution would enable the 
Section to present to Congress its 
recommendations to aid in clarifying 
the provisions of the Lanham Act, 
Mr. Teare said. The 
changes are very complex, and most 


proposed 


deal with aiding in the prosecution 
of applications, eliminating gram- 
matical and typographical errors. 

The House voted to adopt the 
resolution. 

The Section’s last resolution was 
as follows: 

4. That the Association disapprove 
an amendment to the Constitution 
which would empower Congress to 
regulate the use and ownership of 
trade-marks and specifically disapprove 
H.J. Res. 229 in principle. That the 
Section chairman be authorized to 
communicate the action of the Asso 
ciation in adopting this resolution to 
interested parties. 

The effect of H.J. Res. 229 would 
be to destroy the common law of 
trade-marks, he said, and the Section 
believes that there is no necessity for 
such a change. 

The House voted to adopt the 
resolution. 
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H. Cecil Kilpatrick of the District 
of Columbia, Chairman of the Sec- 
tion of Taxation, offered two resolu- 
tions for his Section; the resolutions 
dealt with changes in the Internal 
Revenue Code, and because of their 
length and technical nature are not 
printed here. Copies can be obtained 
from the American Bar Association, 
1140 North Dearborn Street, Chicago 
10, Illinois. In general, the first dealt 
with the problem of involuntary 
conversion—that is, the situation 
where property is condemned and 
the taxpayer is forced to pay taxes on 
the profit. If an individual exchanges 
one residence for another, both hav- 
ing equal current value but a differ- 
ent tax base, he must pay tax on the 
difference between his original cost 
and the present value, although his 
profit is purely a paper one. The 
Section’s resolution proposes to treat 
the new residence as a continuing 
investment, postponing taxation ol 
the gain until the sale of the second 
house. 

The resolution 
dealt with employee’s stock options. 
Mr. Kilpatrick explained that many 
corporations, as an incentive to their 
employees, give them options to pur- 
chase the corporation’s stock at or 
below market value. Where the op- 
tion is given as compensation and 
the stock is worth more than what 
the employee pays, the difference is 


Section’s second 


taxable at that time to him as in- 
come. Many employees are forced to 
sell a substantial part of the stock to 
pay the tax, and this has caused many 
companies to abandon the incentive 
plan. The Section’s resolution, if 
enacted into law, would defer the 
tax until the employee voluntarily 
disposes of the stock, thus letting him 
pay the tax when he has the money 
to do so. The resolution would also 
provide that the amount of taxable 
income to him as an employee should 
not exceed the actual 
ceived on the sale. 


amount re- 


The House voted to adopt the 
Section’s recommendations. 


Customs Law Committee 
Opposes Havana Charter 


Albert MacC. Barnes, Chairman of 
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the Committee on Customs Law, in 
his report for the committee, moved 
the adoption of the following reso 
lution: 


1. Reso_ven, That the Havana Char- 
ter for an International Trade Organi- 
zation is hereby disapproved, and the 
Committee on Customs Law is hereby 
authorized on behalf of the American 
Bar Association to oppose in the Com- 
mittees of the Congress the passage of 
the Ratification Bill known as H.]. 
Res. 236. 

Mr. Barnes noted that the Board olf 
Governors suggested the following 
addition to the “That 
the Standing Committee on Com- 
merce and the Section of Corpora- 
tion, Banking and Business Law be 
included in the 
present these views to Congress, and 
that the President shall be author- 
ized to select the representative or 
representatives 


resolution: 


authorization to 


three 
groups to appear before the proper 
Congressional committee.” He said 
that he accepted the addition. He 
also noted that the committee had 
called attention to the dangers of 
the International Trade Organiza- 
tion in 1947, and that in 1948 the 
Committee on Commerce and the 
Section of Corporation, Banking and 
Business Law also had decided to 
oppose the ITO. The House voted 
to adopt the resolution. 


from these 


Mr. Barnes’ second resolution was 
as follows: 

2. Resotvep, That the Committee 
on Customs Law is hereby authorized 
and directed to continue its study of 
the proposed federal legislation affect- 
ing the Customs Administrative Laws, 
and to oppose before any Congres- 
sional Committees any such legislation 
as in the Committee’s opinion may 
contain matter abolishing, limiting or 
restricting Complete judicial review in 
all customs administrative matters. 

He explained that a bill was now 
pending in Congress that would de- 
stroy the right of review in customs 
valuation cases, and that this bill 
would be used, if enacted into law, 
to do the very things that the Asso- 
ciation has disapproved in opposing 
the International Trade Organiza- 
tion Charter. The House voted to 
adopt the resolution. 





The third resolution offered by 
the Customs Law Committee and 
adopted by the House was as follows; 


3. Resotvep, That the Committe: 
on Customs Law is hereby authorized 
and directed to further study the pro 
visions of H.R. 6834 (“Point IV Legis 
lation”), with particular attention to 
whether that proposed legislation con 
tains matter which has been disap 
proved by the House of Delegates in 
the Havana Charter for International 
Trade Organization (1.T.O.), and to 
promptly report its findings to the 
Board of Governors of the American 
Bar Association. 


“Missouri Plan” 

Is Growing 

Morris B. Mitchell of Minnesota, 
Chairman of the Committee on Ju- 
dicial Selection, ‘Tenure and Com- 
pensation, reported for that com 
mittee. He said that 
Plan” selection ol 
judges was making great headway 
throughout the country. He said that 
it was always necessary to conduct a 
long hard program of education to 
get the plan adopted, but that the 
committee is sure that eventually it 
will be put into effect throughout 
the country. He urged each membe1 
of the House to do as much as pos- 


the so-called 


“Missouri for 


sible in his own state to get the plan 
adopted. 

Speaking for the Committee on 
Unauthorized Practice of the Law, 
John D. Randall of lowa, the com 
mittee chairman, reported reactiva- 
tion of the National Conference 
Group of Accountants and Lawyers 
in New York. He reported that a 
conference with the trust members 
of the American Bankers Association 
had recognized that there should be 
published a statement in the trust 
magazines calling attention to the 
fact that advertisements of trust com 
panies often overemphasize the quali 
fications of trust officers to handle 
legal matters and ignore the function 
of the lawyer in the matter of estate 
planning. He reported that a con- 
ference with life underwriters had 
also issued a statement recognizing 
the fact that lawyers should be con- 
sulted in estate planning. This state- 
ment will also be published in the 
life underwriters’ magazines through- 
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out the country, he said. The under- 
writers were very codperative, and 
the general counsel of some of the 
largest insurance companies have 
agreed to send out instructions to 
their agencies about the necessity for 
consulting a lawyer. 

Upon Mr. Randall’s motion, the 
House adopted the following resolu- 


tion: 


That the Standing Committee on 
Unauthorized Practice of the Law be 
authorized to consent to an increase 
in the Conference Committee on Ad- 
from “ten members, five of 
whom shall be representatives of the 
\merican Bar Association and six of 
whom shall be representatives of in 
surance interests,” and that the ad- 
ditional lawyer representative from 
the American Bar Association shall be 
a representative of the Standing Com- 


justers 


mittee on Unauthorized Practice of 
the Law of the American Bar Asso 
ciation. 


W. E. Stanley of Kansas, Chair- 
man of the Ways and Means Com- 
gave his report. He said 
that there was $143,756.87 in the 
building fund. He urged the mem- 


mittee, 


bers of the House to become patron 
members of the Association, remark- 
ing that the Class B Patron Member- 
ship costs no more than many labor 
unions charge their members as dues. 


David A. Simmons of Texas said 
that he thought it was a mistake to 
divide membership in the Associa- 
tion into Class A and Class B mem- 
bers. Mr. Stanley replied that that 
had been the terminology adopted 
by the Board of Governors, and that 
the committee was merely proceed- 
ing along the lines set by the Board. 

In the absence of members of the 
Committee on Restoration of Inns 
of Court, the Secretary moved that 
the following resolution be adopted: 


That the campaign to raise funds to 
aid in restoration of the Inns of Court 
be closed and the cash on hand paid 
over to the appropriate authorities of 
the Inns of Court in London to aid in 
restoring the three buildings for which 
the appeal was made, namely, Middle 
Temple Hall, Temple Church, Gray's 
Inn Hall, or any of them. 


[The motion carried without de 
bate. 
In the absence of the chairman of 





the committee, Loyd Wright of Cali- 
fornia reported for the Committee 
on Public Relations. He said that he 
doubted whether anything was more 
important for the Association and 
the profession than a good public 
relations program. He said that the 
committee’s plans were too long for 
a detailed account, but that it was 
significant that many state bar asso- 
ciations were making public relations 
their primary objective. 
The House then recessed. 


FOURTH SESSION 


®" Chairman Morford called 
House to order at 1:45 Pp. M. 


the 


Alfred J. Schweppe, Chairman of 
and Law 
Through United Nations, said that 
his committee had no resolutions to 


the Committee on Peace 


offer. He reported that the commit- 
tee’s representatives had met with 
representatives of the State Depart- 
ment to discuss the Genocide Con- 
vention and the Covenant on Hu- 
man Rights, and had appeared before 
the Senate subcommittee that is con- 
ducting hearings on the Genocide 
pact. 

Walter P. Armstrong of Tennessee, 
Chairman of the Committee on Juris- 
prudence and Law Reform, proposed 
the following resolution: 

1. Resotvep, That it is the 
of the American Bar Association that 
the Congress should propose and the 
legislatures of the states should ratify 
an amendment to the Constitution of 
the United States of America as fol- 
lows: 


sense 


Section 1. The Supreme Court 
shall be composed of the Chief 
Justice of the United States and 
eight associate justices in regular 
active service. 

Section 2. The Chief Justice of 
the United States and each associate 
justice of the Supreme Court shall 
cease to be an active member of that 
court when he shall have attained 
the age of seventy-five years, but 
shall become an inactive member of 
the court and receive all the emolu- 
ments of his office. 

FuRTHER RESOLVED, That the Com- 
mittee on Jurisprudence and Law 
Reform, jointly with the Committee 
on the Federal Judiciary, be and 
hereby is directed to advocate the 
introduction and adoption of such 
an amendment to the United States 


House of Delegates 





Constitution by all appropriate 


means. 
He said that this proposal had been 
before the House several times in the 
past, and that he thought that all 
were familiar with the arguments 
pro and con. The House voted to 
adopt the resolution. 


The next resolution proposed by 
Mr. Armstrong also dealt with a con- 
stitutional amendment concerning 
the Supreme Court. It reads as fol- 
lows: 


Il. Resotvep, That it is the sense of 
the American Bar Association that the 
Congress should propose and the legis- 
latures of the states should ratify an 
amendment to the Constitution of 
the United States of America as fol- 
lows: 

No person hereafter becoming 
Chief Justice of the United States 
or Associate Justice of the Supreme 
Court shall be eligible to the office 
of President or Vice President while 
in regular active service or within 
five years after ceasing to be in 
regular active service of Chief Jus- 
tice of the United States or Associate 
Justice of the Supreme Court. 
FURTHER ResoLvep, That the Com- 

mittee on Jurisprudence and Law 
Reform, jointly with the Committee 
on the Federal Judiciary, be and here- 
by is directed to advocate the introduc- 
tion and adoption of such an amend- 
ment to the United States Constitution 
by all appropriate means. 


Samuel H. Liberman of Missouri, 
speaking in opposition to the reso- 
lution, said that he thought it a 
into the 
organic law of the land a provision 
that would deprive the people of the 
opportunity to select as President a 
man whom they considered eminent- 
ly qualified. He recalled that in at 
least one election, the people would 
have been deprived of the oppor- 
“a distinguished 
lawyer, a distinguished judge and a 


mistake to incorporate 


tunity of voting for 


distinguished American” had _ this 
amendment to the Constitution been 
in effect. The Constitution ought to 
be limited to a statement of the 
fundamental principles of govern- 
ment, he declared. 

Frank W. Grinnell of Massachu- 
setts, speaking for the resolution, said 
that there was a time in 1872 when 
there were three members of the Su- 
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preme Court who were known to be 
aspirants for the Presidency. “It 
seems to me,” he said, “that if a man 
is appointed to that Court, his am- 
bition should be curbed, in the 
major interests of the public. There 
must be somebody else besides the 
that 


eligible and capable. .. . 


members of Court who are 


” 


In reply to a question put by 
Benjamin Wham of Illinois, Mr. 
Armstrong said that the length of the 
period of ineligibility was not of 
great importance, but that five years 
had been chosen as a good average. 

The House then voted to adopt 
the resolution. 


The Committee’s third resolution 
would have put the Association on 
record as not supporting any pro- 
posed amendment to the Constitu- 
tion requiring membership in the 
Bar of the United States Supreme 
Court as a qualification for member- 
ship in the Court. He said that the 
committee felt that such membership 
in the Bar of the Court was not in 
itself a sufficiently stringent qualifica- 
tion to serve an effective purpose. 


Loyd Wright 

Proposes Substitute 

Loyd Wright of California moved 
that a substitute for the committee’s 
resolution be adopted. His resolu- 
tion would require members of the 
Court to serve as judges in the lower 
federal courts, to have practiced law 
for fifteen years prior to appoint- 
ment, or to have served for fifteen 
years immediately prior to appoint- 
ment as judges of courts of general 
jurisdiction in the states. He said 
that both major parties had used the 
federal judiciary as a “political foot- 
ball”, and that appointments to the 
Federal Bench often were political 
rewards. He called the committee’s 
proposal ‘‘a piecemeal measure”. 
Floyd E. Thompson of 
Illinois said he agreed with Mr. 
Wright that the Association should 
not advocate a piecemeal measure, 
and that the matter should have very 
careful consideration. 


Judge 


David F. Maxwell of Pennsylvania 
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moved that Mr. Wright’s substitute 
resolution be tabled. This was voted 
down by the House. 

Judge Thompson then moved that 
Mr. Wright’s proposed substitute 
resolution be referred to the commit- 
tee for study and report at the 
September meeting of the House. 

Speaking in favor of this, Albert 
E. Jenner, Jr., of Illinois said that the 
committee’s proposal covered only 
one phase of the whole important 
subject and that it deserved to have 
more consideration. 

Judge Thompson said that he had 
no objection to a suggestion by 
Whitney North Seymour of New 
York that the problem be referred 
to the Jurisprudence and Law Re- 
form Committee and to the Com- 
mittee on Federal Judiciary jointly. 

Mr. Grinnell said that both those 
committees had reported before on 
the subject and that the House had 
then referred the matter to one com- 
mittee. Nothing was to be accom- 
plished by referring the resolution to 
two committees, he said. 

Mr. Armstrong said that the com- 
mittee was not at all opposed to Mr. 
Wright's proposal and would appre- 
ciate having it referred to the Com- 
mittee for report in September. 

Judge Thompson said that he 
thought that the committee should 
consider a provision providing for 
inactive judges of the Court being 
called into service when there is not 
a quorum on the Court. 

The House then voted to adopt 
Judge Thompson’s motion to refer 
Mr. Wright’s proposal to the com- 
mittee. 


Committee Requests 

Extension of Time 

Mr. Armstrong then said that the 
House had referred to his committee 
a proposal by the Insurance Section 
to amend Rule 25 (b) of the Federal 
Rules of Civil Procedure for report 
at this meeting. The committee 
wanted more time to study the mat- 
ter, he said, and he moved that the 
directive of the House to report at 
this meeting be extended to the 
Annual Meeting in September. The 
House voted in favor of the motion. 


The next resolution proposed by 
Mr. Armstrong reads as follows: 


REsoL_veD, That the American Bar 
Association approves and advocates 
the enactment into law of H.R. 6975 
introduced in the 8Ist Congress, en 
titled, “A Bill to Amend Title 28. 
United States Code,” and directs the 
Committee on Jurisprudence and Law 
Reform, jointly with the Special Com 
mittee on Court of Claims to advocate 
its passage in the Congress of the 
United States by all appropriate means. 
He explained that this bill would 

make the Court of Claims a court of 
record established under Article III 
that the 
Chief Justice of the United States 
might designate any circuit or dis- 


of the Constitution, and 


trict judge to sit temporarily upon 
the Court of Claims. 

In reply to a question of John 
Dashiell Myers of Pennsylvania, Car! 
McFarland of the District of Colum- 
bia said that the Court of Claims had 
already adopted the Federal Rules of 
Civil Procedure in so far as possible 
for it to do so and the proposed bill 
would make no change as to the 
Rules. 


The House voted to adopt the 
resolution. 


Committee on Military Justice 
Makes Report 


John Mcl. Smith of Pennsylvania, 
speaking for the Committee on Mili 
tary Justice in the absence of the 
committee chairman, moved that the 
following be adopted: 


WuerEAs, the most important re¢ 
ommendation of the War Depart 
ment’s Advisory Committee on Mili 
tary Justice dated December 13, 1946 
urged the removal from Command 
of the dominate courts 
martial; and 


power to 


WHEREAS, on September 26, 1947, 
February 21, 1948, February 2, 1949, 
and September 7, 1949, this Associa 
tion has reiterated its belief that a 
true reform of Military Justice can be 
effected only by eliminating command 
control of courts martial; and 


Wuereas, the pending Uniform 
Code of Military Justice, which fails 
to eliminate command control, has 
now been enacted by both the Senate 
and the House of Representatives of 
the United States Congress; and 


Wuereas, such Uniform Code of 
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Military Justice provides for a United 
States Court of Military Appeals, con- 
sisting of three judges to be appointed 
by the President of the United States 
by and with the consent of the Senate; 
and 

WHEREAS, its sponsors, both in Con- 
gress and in the executive depart- 
ments, have stated their belief that 
the recommendations of the War 
Department's Advisory Committee on 
Military Justice, and of this Associa- 
tion, for express elimination of com- 
mand control are made unnecessary 
by reason of the establishment of the 
United States Court of Military Ap- 
peals and the expectation that such 
Court will constitute a real and com- 
pelling check upon the exercise of 
command control; and 

Wuereas, the judges of the United 
States Court of Military Appeals, in 
addition to their judicial responsibil- 
ities, are entrusted by law with the 
further function of annually review- 
ing the administration of military 
justice, and making recommendations 
to the Congress for further improve- 
ments in military justice; and 

Wuereas, the United States Court 
of Military Appeals can only consti- 
tute an effective check on the exercise 
of command control, and can only 
act to bring about the elimination of 
the evils which have become evident 
if it is composed of judges* who are 
completely independent of and not 
subservient to the military establish- 
ment, and who possess the character, 
abilities, and specialized knowledge 
which our Association and our pro- 
fession commonly look for in judges 
of the courts of the United States; 


Now, THEREFORE, BE IT RESOLVED, 
that the American Bar Association 
again approves the proposition that 
an administration of Military Justice 
wherein the courts may be dominated 
by Command has too often proved to 
be a means of subverting justice and 
should not be tolerated or continued 
as a part of a system of military justice; 
and be it further 

RESOLVED, that for and in the name 
of this Association, its appropriate 
officers, governors, delegates and mem- 
bers, its Special Committee on Military 
justice, and its Committee on the 
Judiciary be authorized to do all acts 
and things necessary and proper, in- 
cluding consultation with the Presi- 
dent of the United States, the Secretary 
of Defense, and the Attorney-General 
of the United States, and including 
appearance before Committees of the 
Congress, to insure the nomination 
and confirmation of such persons as 
judges of the United States Court of 
Military Appeals as they, after investi- 


gation, deem to be competent and 
specially qualified for appointment 
as such judges, and to oppose the 
nomination and confirmation of such 
persons as they, after investigation, 
deem to be unfit or not sufficiently 
qualified for appointment as judges 
of the United States Court of Military 
Appeals; and be it further 


RESOLVED, that for and in the name 
of this Association, its President be 
authorized to tender to the President 
of the United States, the Secretary of 
Defense and the Attorney-General of 
the United States, and the Chairmen 
of the Committees on the Armed 
Services and the Judiciary of the 
United States Senate, the good offices 
of this Association and of its Com- 
mittee on the Judiciary, and its Spe- 
cial Committee on Military Justice, 
in conjunction with the appointment 
and confirmation of judges of the 
United States Court of Military Ap- 
peals. 

Mr. Smith said that it was felt that 
the Court of Military Appeals would 
help greatly in the solution of the 
problem of separation of courts 
martial from command, one point 
that was not covered in the Uniform 
Code of Military Justice. 


A Substitute Resolution 

Is Proposed 

John R. Snively of Illinois proposed 
a substitute resolution for that of the 
committee. His resolution would 
have placed the Association on record 
as favoring the Uniform Code of 
Military Justice. The Chairman of 
the House ruled that the Code was 
not before the House, and that Mr. 
Snively’s motion was out of order. 
The House voted to sustain the rul- 
ing of the chair, and then voted to 
adopt the resolutions offered by the 
Committee on Military Justice. 


James E. Brenner of California, 
reporting for the Survey of the Legal 
Profession, said that twenty-three 
final and preliminary reports had 
been completed in the Survey, and 
that sixty-four other reports were 
being prepared. Most of the reports 
will be completed this year, he said. 

Milton J. Blake of Colorado, re- 
porting for the Committee on Legal 
Services to the Armed Forces, of 
which he is chairman, said that the 
committee was making plans for the 
contingency of war. He gave as an 


House of Delegates 





example the work of bringing up to 
date the compendium of state laws 
for the use of legal assistance officers 
of the Armed Forces. 

James D. Fellers, Chairman of the 
Committee on Draft, then made his 
report. He said that the first resolu- 
tion considered by the committee 
was offered by Charles S. Rhyne of 
the District of Columbia, and reads 
as follows: 


RESOLVED, That the House of Dele- 
gates approves S. 3108 entitled, “A 
Bill” to provide for payment of an 
annuity to widows of judges, intro- 
duced by Senator Pat McCarran on 
February 24, 1950, and which bill is 
also to be introduced to the House 
of Representatives; and be it further 


Resotvep, That copies of this reso- 
lution be sent to the Honorable Pat 
McCarran, Chairman of the Senate 
Committee on the Judiciary and the 
Honorable Emanuel Celler, the Chair- 
man of the House Committee on the 
Judiciary. 

Mr. Fellers said that this bill had 
been instigated by the Department 
of Justice and had been approved by 
the Association's Section of Judicial 
Administration. He moved the adop- 
tion of the resolution. 

The House voted in favor of the 
resolution. 

The next resolution presented by 
the Committee on Draft was pro- 
posed by John R. Snively of Illinois. 
It expressed opposition to the adver- 
tisements of the Great Atlantic and 
Pacific Tea Company, published 
throughout the country, concerning 
the antitrust suit filed by the Govern- 
ment against the company. Mr. 
Fellers said that the Committee on 
Draft felt that the advertisements 
were an attack on the Government's 
antitrust policy and not an attack on 
the legal profession. 

Mr. Snively was then recognized to 
move the resolution. He said that 
the advertisements were attacks upon 
the legal profession—he declared that 
none of them mention the Govern- 
ment, the Attorney General or the 
Administration, but rather each is 
directed against the “antitrust law- 
yers”. He said that the advertisements 
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House of Delegates 


were misleading and were an attempt 
to influence the court. 

Marcus C. Redwine of Kentucky, 
President Elect of the Kentucky State 
Bar Association, was given unani- 
mous consent to address the House 
in favor of the resolution. He told 
of his experience when he inquired 
of the company about the advertise- 
ments, and said that he thought it 
would desist if the House adopted 
the resolution in opposition to the 
company’s action. He said that if one 
group was allowed to “jump on” 
antitrust lawyers, other groups of 
lawyers might be next. He said that 
he thought the members of the pro- 
fession should take action to stop 
the attacks upon them. 

Whitney North Seymour of New 
York said that he perceived that 
the sentiment of the House 
against the resolution, and that he 
thought it might be misconstrued 
if the resolution were voted down. 
He therefore moved that it be tabled, 
and the House voted to do so. 


was 


Third Resolution Referred 

To Ethics Committee 

The third resolution presented by 
Mr. Fellers was offered by Cuthbert 
S. Baldwin and LeDoux R. Provosty 
of Louisiana. It contained quotations 
from briefs filed by the Solicitor 
General, and recited that the Solic- 
itor General had directly attacked 
and criticized the justice, fairness 
and efficiency of certain United States 


Mr. Justice Holmes 
(Continued from page 264) 


is without meaning or Ought, in 
which the ultimate reality is force, 
and which is populated by beings 
essentially indistinguishable from 
baboons or grains of sand, there can 
be no morals in the real sense of the 
term. Another point of confusion 
lies in Holmes’ misunderstanding of 
the relation between morals and law. 
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courts and the judges thereof. It 
called for an investigation of the 
matter. Mr. Fellers said that some 
members of the Draft Committee 
felt that the matter had been magni- 
fied out of proportion but that it was 
recognized that a situation does exist 
that may demand some attention. 
Accordingly, he moved that the 
resolution be referred to the Com- 
mittee on Professional Ethics and 
Grievances. Mr. Baldwin concurred 
in this, and the House voted in favor 
of the motion. 

Mr. Fellers read a fourth resolu- 
tion, which he said had come to him 
in a sub rosa manner, which pro- 
posed that the next Mid-Year Meet- 
ing of the House be held in Houston, 
Texas, at the Shamrock Hotel, since 
the wives of the members had taken 
in all Chicago has to offer and desire 
a new scene of operations. The House 
could take no action on the matter 
since it was uncertain who had the 
proper jurisdiction, Mr. Fellers ex- 
plained, amid laughter and applause. 

Donald A. Finkbeiner of Ohio, 
Chairman of the Committee on Hear- 
ings, reported. John Marshall Col- 
lege of Law, Jersey City, New Jersey, 
requested provisional approval of the 
Association, appealing from a refusal 
to grant such approval by the Coun- 
cil of the Section of Legal Education 
and Admissions to the Bar. Mr. Fink- 
beiner said that a full hearing had 
been granted, and that the Commit- 
tee on Hearings recommended affir- 
mation of the Section of Legal Edu- 


Over and again he complains of the 
error of “deducing” laws from moral 
principles. The life of the law is not 
logic, he says, it is experience. One 
may not deduce a whole set of posi- 
tive rules from some ideal absolutes. 
The answer is, of course not. But the 
answer is also that it was only the 
grossest caricature of the natural law 
which gave rise to such a claim and 
that a real acquaintance with the 
doctrine would have demonstrated 


cation’s action. The House voted to 
adopt the report of the Section, 
James E. Palmer, Jr., of Virginia, 
speaking in behalf of the Federal Bai 
Association, addressed the House. 
He complimented the Committee 
on Unauthorized Practice of the Law 
for its fine work, and said that an 
investigation had been conducted by 
the Federal Bar Association to deter 
mine what could be done within the 
Government itself 
unauthorized practice. He said that 


Federal about 
it is on occasion the practice of gov- 
tell 


consulting them, “You don’t need a 


ernment attorneys to citizens 
lawyer.” He said that his Association 
was aware of the problem, and in- 
tended to coGperate in every way 
the Practice 
Committee. 


with Unauthorized 

Secretary Stecher read an addi 
tional report of the Board of Gov 
ernors. The Secretary of the Judiciary 
Committee of the Senate had asked 
the Association to submit an opinion 
as to the constitutionality of the 
Mundt-Ferguson-Johnston Bill, a re- 
draft of the Mundt-Nixon Bill. The 
Committee on Bill of Rights had 
submitted a report on this, Secretary 
Stecher said, and the Board of Gov- 
ernors recommended that the House 
authorize the Committee to transmit 
the report to the Chairman of the 
Judiciary Committee. The House 
voted to adopt the recommendation. 

The House then adjourned at 
3:40 P.M. 


that a positive law is the determina- 
tion of a particular application of a 
natural moral principle, not a de- 
duction from such a principle. A 
positive law is a realization of a 
principle of justice achieved by re- 
lating it to the facts and circum- 
stances of a given environment, and 
it therefore possesses the relativity 
and changeability that are character- 
istic of the environment. Pollock at- 
tempted to correct Holmes on this 
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issue, but Holmes stood his ground. 
In view of his gross misconception 
of the moral order, perhaps it was too 
much to hope that his concept of the 
relationship between law and morals 
could be any better. 

On the whole, therefore, Holmes’ 
legal theorizing, while containing 
some language indicative of an ultra- 
positive norm, remains essentially 
“realistic” in the modern connota- 
tion that law is fact explainable in 
terms of popular will. 


A Difficult Problem 

of Interpretation 

If we turn from his lectures, speeches 
and articles to his judicial statements 
and judgments, we are confronted 
with another difficult problem of in- 
terpretation. There were two aspects 
ot his judicial thought. According to 
one aspect, his doctrine was a natural 
reflection of his amoral legalism and 
of his romantic concept of life as 
struggle, even meaningless struggle. 
It was a judicial laissez faire. The 
propriety of legislation was for the 
legislature, not for the courts. This 
was true even though the legislation 
was “shocking” or “noxious” to him. 
his of course was consistent with his 
doctrine of law as will, what the 
crowd wants. It is also consistent with 
the Spartan quality in Holmes’ dis- 
position. The latter was well de- 
scribed by the late Professor Morris 
R. Cohen, who described himself as 
“a grateful and admiring friend” of 
the Justice. Professor Cohen said 
that Holmes’ liberalism was compro- 
mised by his economic backwardness 
which he got from the classical econ- 
omists and also by the influence upon 
him of Malthus and Darwin, and he 
added, “Indeed, for a thoroughly civ- 
ilized man, which Holmes was in the 
best sense of the word, he shows a re- 
markable absence of sympathy or 
compassion for the sufferings and 
frailties of mankind. His morality 
is thoroughly pagan or Stoic in that 
respect. His emphasis is on the pa- 
gan virtues of courage, temperance 
and justice, without any reference to 
the Hebrew-Christian view of God 
the Father, who is compassionate in 
His love for all men and sends down 





the beneficent rain on the just and 
the unjust alike. He is thus too ready 
to invoke the penalty of death in his 
theory of justice, and can think of no 
“he abuse of owner- 

. crowd will kill 


vf abusing the goods 


better remedy 
ship than th 
the man gu 
which the multitude needs.” In an- 
other place, Professor Cohen said that 
Holmes’ laissez faire was the product 
of his “militaristic philosophy” and 
of his belief “that the important 
thing is to build a strong race.” At 
all events, Holmes 
could be 
tinkering at social reform, especially 
by law. 


thought little 


good accomplished _ by 


Another Aspect of 

His Judicial Thinking 

But there was another aspect of his 
judicial thinking, in accordance with 
which he tested statutes by their rea- 
sonableness and justice, and although 
he usually upheld them he was not 
averse to striking them down, as in 
the case of a statute regulating coal 
companies (Pennsylvania Coal Com- 
pany v. Mahon, 260 U.S. 393). In 
deed, he once complained “that the 
judges themselves have failed ade- 
quately to recognize their duty of 
weighing considerations of social 
advantage.” More than that, he 
said, “The result of the often pro- 
claimed judicial aversion to deal with 
such considerations [of social policy } 
is simply to leave the very ground 
and foundation of judgments inar- 
ticulate, and often unconscious. . . .” 
The question at once arises, how can 
this be reconciled with the judicial 
laissez faire so often asserted by him? 
If law was what the majority wanted, 
even though shocking or noxious, if 
social policy was for the legislature 
and not for the courts, what justifi- 
cation was there for a court passing 
upon social policy or the validity of 
a statute? 


His Work as Judge 

Repudiated Some of His Theory 

Max Lerner struggles with this ques- 
tion, but without any solution that | 
can discern. I think the reason is that 
there was a real inconsistency in 
Holmes’ thought on this subject, and 


Mr. Justice Holmes 


that in his work as a judge he actual- 
ly repudiated some of the nihilism of 
his legal theory. His theorizing has 
been depicted above. Let us now look 
at his judicial work. The typical situ- 
ation which he faced was a legislative 
exercise of police power, sometimes 
by Congress, usually by a state. His 
doctrine was that the legislature 
could do anything which was not ex- 
pressly prohibited by the Constitu 
tion. The usual question was wheth 
er the statute under consideration 
violated the Due Process Clause ol 
the Fifth or the Fourteenth Amend- 
ment. It may have been an act regu- 
lating wages or hours of labor, or the 
use of trucks on highways, or the 
right of parents to choose a school for 
their children, or some other aspect 
of our daily life. The question pre- 
sented to the Court was whether the 
regulation was a valid exercise of po- 
lice power or whether it deprived a 
person of “‘life, liberty, or property, 
And 
this “due process” included substan- 


without due process of law”. 


tive as well as procedural rights. As 
stated by the Supreme Court, it in- 
cluded those “immutable principles 
of justice which inhere in the very 
idea of free government” (Holden v. 
Hardy, 169 U.S. 366, 389), those “fun- 
damental principles of liberty and 
justice which lie at the base of all our 
civil and political institutions” (He- 
bert v. Louisiana, 272 U.S. 312, 316), 
and those immunities “implicit in 
the concept of ordered liberty” 
(Palko v. Connecticut, 302 U.S. 319, 
$25). In other words, it included the 
whole gamut of natural justice. It 
was a far cry from the jungle-toothed 
realism of “what the crowd wants”. 
It was that very natural law that was 
rejected by Holmes’ philosophy. It 
was the doctrine that was refused a 
place in the law as an implied limi- 
tation on legislative power, but that 
reéntered the law in the express garb 
of due process. 

And Holmes accepted it as such. 
For example, in one of his greatest 
dissents, he said, “I think that the 
word liberty in the Fourteenth 
Amendment is perverted when it is 
held to prevent the natural outcome 
of a dominant opinion, unless it can 
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Mr. Justice Holmes 


be said that a rational and fair man 
necessarily would admit that the stat- 
ute proposed would infringe funda- 
mental principles as they have been 
understood by the traditions of our 
people and our law.” (Lochner v. 
New York, 198 U.S. 45, 76. Italics 
supplied.) And in another case, as 
indicated above, he based his deci- 
sion on “fair play” and “substantial 
justice”. (McDonald v. Mabee, 243 
U.S. 90, 91, 92.) Moreover, he dis- 
tinguished between claims which de- 
serve protection under these funda- 
mental principles and those which do 
not. He held that due process was 
not infringed by a law that forbade 
the use of any language in the schools 
but English (Meyer v. Nebraska, 262 
U.S. 390), but he joined without dis- 
sent in a decision nullifying a statute 
that would have required all chil- 
dren to attend the public schools and 
that would therefore have outlawed 
parochial schools (Pierce v. Society 
of Sisters, 268 U.S. 510). 


Natural Law Doctrine 

Projected in His Work 

The only solution I can make of 
the difficulty is that in spite of the re- 
jection of the natural law by Holmes 
in his philosophy, the doctrine pro- 
jected itself through his work as a 
judge. And it did that because it is 
inherent in human reason. Men may 
talk the language of the jungle, but 
they act like human beings. Holmes’ 
action was a judicial can’t-help. He 
was bound by his judgments as a rea- 
sonable man. Thus in a Massachu- 
setts Supreme Court decision he said, 
“If I assume that . . . speaking as a 
political economist, 1 should agree 
in condemning the law, still 1 should 
not be willing or think myself au- 
thorized to overturn legislation on 
that ground, unless I thought that an 
honest difference of opinion was im- 
possible, or pretty nearly so.” (Com- 
monwealth v. Perry, 155 Mass. 117, 
28 N.E. 1126, 1127.) This does not 
relieve Holmes of inconsistency. 
Even his ardent apologists do not at- 
tempt to relieve him of that. Thus 
Mr. Lerner says that it would take a 
bold man to say that the strains of 
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legal realism in Holmes “are not bai- 
anced by strains of traditionalism 
rather than change, of belief rather 
than skepticism”. And Mr. Biddle: 
“Contradictory? Certainly, [Holmes } 
would have answered, but so too is 
life full of contradictions.” So, on 
the issue of a moral basis of law, 
Holmes was more “practical” than 
his philosophy, and he had some 
judicial can’t-helps. On the bench he 
applied the can’t-helps instead of the 
philosophy, and American law en- 
joyed an escape from disaster. 


What Is the Secret 

of Holmes’ Popularity? 

I return to the secret. What is the 
basis for the lavish popularity of Mr. 
Justice Holmes? 

Perhaps it would be fitting to men- 
tion first some personal characteris- 
tics. He was a child of fortune: born 
of a distinguished family; tall, hand- 
some, romantic; and a hero of the 
Civil War. “His conversation and 
bearing”, says Cohen, “were like 
rare music that lingers in one’s mem- 
ory.” Added to these qualities were 
his extraordinary health and vigor, 
which enabled him to remain active 
on the Court until his ninetieth year 
and to live until his ninety-fourth. 

He was a talented writer. His opin- 
ions have a sharp thrust, a sure touch, 
a mastery, brevity, simplicity, pithi- 
ness and axiomatic phrasing, an 
avoidance of verbiage and _irrele- 
vance, an originality and freshness 
that are the despair of his imitators, 
of whom there have been several. 
The result is that he continues to 
live in his phrases, which are stand- 
ard quotations in legal literature: 
“The 
common law is not a brooding omni- 
presence in the sky”; “The life of the 
law has not been logic: it has been 
experience”. 


“clear and present danger”; 


His extrajudicial writings, too, 
have survived, at least until now. In 
general they reflect the underlying 
nihilism of his thinking upon funda- 
mental subjects and his leaning to- 
ward a Darwinian evolutionism in 
place of a personal destiny. Some of 
them cloak an essential tawdriness of 





content with a lyric style. One of 
these may bear quoting. It is the 
conclusion of an address to the Har- 
vard Law School Association of New 
York in 1913. He says, 

“If 1am right it will be a slow busi- 
ness for our people to reach rational 
views, assuming that we are allowed 
to work peaceably to that end. But 
as I grow older I grow calm. If | 
feel what are perhaps an old man’s 
apprehensions, that competition 
from new races will cut deeper than 
working men’s disputes and will test 
whether we can hang together and 
can fight; if I fear that we are run- 
ning through the world’s resources at 
a pace that we cannot keep; I do not 
lose my hopes. I do not pin my 
dreams for the future to my country 
or even to my race. I think it prob- 
able that civilization somehow will 
last as long as I care to look ahead— 
perhaps with smaller numbers, but 
perhaps also bred to greatness and 
splendor by science. I think it not 
improbable that man, like the grub 
that prepares a chamber for the 
winged thing it never has seen 
but is to be—that man may have cos- 
mic destinies that he does not under- 
stand. And so beyond the vision of 
battling races and an impoverished 
earth I catch a dreaming glimpse of 
peace. 

“The other day my dream was pic- 
tured to my mind. It was evening. | 
was walking homeward on Pennsyl- 
vania Avenue near the Treasury, and 
as I looked beyond Sherman’s Statue 
to the west the sky was aflame with 
scarlet and crimson from the setting 
sun. But, like the note of downfall 
in Wagner's opera, below the sky line 
there came from little globes the 
pallid discord of the electric lights. 
And I thought to myself the Gétter- 
dammerung will end, and from those 
globes clustered like evil eggs will 
come the new masters of the sky. It 
is like the time in which we live. But 
then I remembered the faith that | 
partly have expressed, faith in a uni- 
verse not measured by our fears, a 
universe that has thought and more 
than thought inside of it, and as | 
gazed, after the sunset and above the 
electric lights there shone the stars.” 
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In the realm of the common law, 
Holmes had immense learning. His 
lectures on that subject, which con- 
stitute his only book, are an evidence 
of his love, as well as of his mastery of 
it. The only blot on his record as a 
legal historian is his deprecation of 
the Roman law, for which Pollock 
chided him. In common law, how- 
ever, few have equalled him. 


Holmes’ Dissents 

Vindicated by Time 

\s a Supreme Court judge, his fame 
rests upon that most popular of all 
foundations, vindication by time. 
During his tenure of office, the ma- 
jority of the Court was engaging in 
“carni- 
Utiliz- 
ing the newly-discovered due process 


what Roscoe Pound called a 


val of unconstitutionality”. 


clause, it nullified statute after stat- 
ute designed to curb the evils of eco- 
nomic latssez faire. Individual rights 
of property and of contract prevailed 
over social interests. Furthermore, 
due process was not limited to per- 
sons; it was held to protect corpora- 
tions as well. The result was that the 
great majority of decisions involved 
the interests of corporations rather 
than of persons. The West was being 
built. Big investments were made by 
great corporations. The states began 
to regulate these companies in the 
interest of employees and consumers. 
Represented by the best legal talent, 
the companies rushed to the courts 
for protection against measures which 
threatened their objectives. The Su- 
preme Court substituted its economic 
and political theories for those of the 
legislatures and destroyed the legisla- 
tion. In protection of property, it 
nullified utility rates fixed by com- 
missions. In protection of liberty of 
contract and of calling, it invalidated 
minimum wage laws and a statute 
which prohibited employment in a 
bakery more than ten hours a day or 
sixty hours a week and statutes pro- 
contracts by 


hibiting \ 
which a laborer became ineligible 


yellow-dog 
for employment by belonging to a 
union. 

Against such decisions, Holmes 


wrote his famous dissents. As seen, 


his action was not due to any tender- 


ness for the personal element, but to 
his doctrine that social policy was 
for the legislatures, not the courts. 
In an age that has gone to the other 
extreme, that has replaced frontier 
individualism with a cradling secur- 
ity, it is not surprising that Holmes 
is popular. Regardless of whether he 
would have liked the paternal legisla- 
tion—he probably wouldn’t—his dis- 
sents have triumphed as fixing the 
boundaries of judicial action, and 
therefore he is the logical hero of the 
day. The irony of it is that it was 
the reactionary spirit of those against 
whom he contended, rather than any 
ingrained liberalism of his own, 
which provided him with the tri- 
umph. But current history is a par- 
tial and a fickle judge. It acclaims 
those who provide the doctrine that 
facilitates its objectives. In that sense, 
Holmes above all others cleared the 
path in the federal courts. 


Holmes’ Philosophy 

is Congenial to Our Era 

But what of his agnosticism and his 
philosophy of force and violence? 
What of his approval of law as will 
rather than reason? What of his de- 
humanizing man by his scorn of the 
essence which separates a person from 
What of 
the ignorance of purpose in life and 


brutes or clods of earth? 


the romantic, Hegelian exaltation of 
struggle and headship and command? 
Surely, such a philosophy would cut 
out from under us the very basis of 
the freedom and justice that we hold 
so dear. And surely lawmakers would 
seek in vain for any criterion of jus- 
tice in a philosophy such as that. 
How, then, can a man be a national 
hero when his ultimate view of things 
strikes at the very principles on 
which our society was founded and 
rivals the thinking of those who 
would destroy us? 

The answer lies in the simple fact 
that in the high realm of the intel- 
lect we have lost our principles. 
Holmes’ agnosticism does not repel. 
On the contrary, Holmes is an ag- 
nostic prophet to an agnostic age. 
His bottomless relativism fails to cre- 
ate a reaction because in an age that 
denies the validity of any form of 


Mr. Justice Holmes 





knowledge but the tentative findings 
of the positive sciences that relativ- 
ism possesses the glamour of a war 
cry. This relation of Holmes to his 
age is well summarized by Max Ler- 
ner, who says, “The fact is that 
Holmes’s ‘bad man’ standard, his re- 
jection of natural law, and his defini- 
tion of law as what the courts will in 
fact do, were all congenial to the 
mood and quality of a pragmatic 
America in whose practical business 
life the realm of fact had elbowed 
out the norms of morality.” 

he question naturally arises, 
which of the two will have the great- 
life, 
Holmes the man and his decisions, 


er influence upon American 
or his philosophy? ‘The answer is not 
difficult. 
himself is not important. He is gone, 


In the long run, Holmes 


and his personal influence, like that 
of every other man, will vanish. 
Even his decisions—whether this stat- 
ute is valid, or that—will ultimately 
be buried in the stream of legal his- 
tory. But a philosophy survives. In 
the final analysis, ideas command, 
for good or ill. As Holmes himself 
remarked, the abstractions of Des- 
cartes became a ruling force a cen- 
tury after they were made, and Kant 
rather than Bonaparte governs today. 

Therefore the significant thing 
about Mr. Justice Holmes is not 
Holmes the 


charming, Holmes the romantic, or 


Holmes the genial, 
even Holmes the great and coura- 
geous judge. Those things are the 
stuff of biography and drama. The 
significant thing is that Holmes had 
a very bad philosophy, and moreover 
that that philosophy is congenial to 
It is the latter fact—that 
Holmes’ philosophy arouses few re- 


our time. 


percussions amongst us—that is the 
truly ominous thing and the end re- 
sult of this study. For if we had not 
lost our principles, Holmes’ voice 
would have been a negligible dissi- 
dence in our day. As it is, his philos- 
ophy is a symbol of our intellectual 
wretchedness, a conspicuous example 
of our abandonment of those spirit- 
ual, philosophical and moral truths 
that have been the life of the western 
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Mr. Justice Holmes 


tradition, the foundation of our law 
and the strength of our Republic. I 
mean the recognition that it is a 
father-controlled world in the sense 
that infinitely above the strivings of 
men is the Providence of God; that 
men are not means to society but 
spiritual beings whose right to hap- 
piness conditions the good of society; 
that the ultima ratio is not force but 
a truth and goodness that are found- 
ed in the Creator and are reflected in 
the nature of man and society; that 
law is not a product of irresponsible 
will but a branch of ethics because its 
whole purpose lies in being an in- 
strument for the common good. 


Fire Insurance 
(Continued from page 278) 


from so-called ‘moral haz- 
ards” created and practiced by some 
of the supposedly responsible major 


holder 


concerns in alleged illicit practices 
bordering on “racket”. 

In many instances policyholders 
who have experienced complete 
losses, or unsatisfactory adjustment 
of losses, today raise the cry that 
when they in good faith bought in- 
surance protection the concern with 
which they dealt actually was guilty 
of obtaining money (premiums) 
under false pretenses. This view 
grows out of experiences following 
consummation of a contract which 
ostensibly offers protection. 

In the last decade fire insurance 
policyholders, to say nothing of 
those holding other forms of insur- 
ance, have noted an_ increasing 
arrogance on the part of company 
representatives in business negotia 
tions. Some feel they have absorbed 
and reflect the “public-be-damned” 
the 
bureaucrats and the disciples of ab- 
solutism in Washington. Company 
executives seem confident that in- 


attitude so prevalent among 


surance business philosophies can 
withstand any attack in our high 
tribunals, and that through the pro- 
tection of a powerful and _ well- 
financed lobby in every important 
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In harmony with the fashion of the 
day, Holmes said that traditional 
thought is childish in looking for su- 
perlatives. Actually, that was the 
fault of Holmes himself, who made 
such extravagant demands of proof 
that he was left with impoverished 
convictions. If he had only ceased 
asking for thunderclaps and been a 
little quieter and a little humbler he 
might have found that his famous 
can’t helps were not merely the in- 
defeasible offspring of his own mind 
but the cosmic first principles of hu- 
man reason. 

The crisis of Holmes is the crisis of 


modern society. If modern society 


legislative hall or bureau they can 
continue to do business under an 
antiquated, inequitable system which 
should have been overhauled 
modernized decades ago. 
Under state supervision, insurance 


and 


companies in the past have thrived 
and strengthened their hold, influ- 
ence and control of American busi- 
ness and its financing. They have 
been slow to correct abuses and have 
allowed in their ranks the spread 
of a vicious practice bordering on 
racket. Their fabulously fattened 
coffers have given them increased 
power and influence to maintain 
standards of doing business that are 
universally conceded to be out of 
step with the public’s appreciation 
of ethics and equity. 

Perhaps there is relief in sight for 
the down-trodden policyholder. An 
encouraging light recently has been 
thrown on the whole disputed sub- 
ject, not only by those intent upon 
having the standard forms modern- 
ized and causing enactment of new 
and broader laws regulating insur- 
ance in the several states, but by 
leading figures of the insurance busi- 
ness who from time to time have 
voiced the necessity of reforms in 
insurance forums, meetings of bar 
associations and other bodies. They 
are men of wisdom and vision, and 
have seen the handwriting on the 
wall. 

They are as keen to discourage any 


does not solve it better than Holmes, 
then his dreadful philosophy may, 
as he himself said of all ideas, 
day mount a throne, and without 


“one 


armies, or even with them. . . shoot 
across the world the electric despot. 
ism of an unresisted power.” If, on 


the other hand, we recapture without 
delay the perennial insight of the 
Judeo-Christian tradition, then the 
electric despotism which is already a 
fact may yet be stemmed, and we may 
resume that march of mind and spirit 
which is the glory of human history. 
That, if we would only realize it, 
would be a happy solution of the 
secret of Mr. Justice Holmes. 


move toward federal control of in- 
surance as are the sound American 
policyholders who patronize thei 
concerns in good faith and fear any 
step that would lead to federalization 
of the insurance business. 

Insurance companies are cCusto- 
dians of more than thirty billion 
dollars of the public’s private funds, 
and policyholders today would not 
welcome any move that would place 
those funds in the hands of federal 
exploiters who already have demon- 
strated a questionable dexterity in 
juggling funds and too great an 
inclination to spend. They picture 
their vast resources converted into 
channels such as those that absorbed 
the old age pension, social security 
and other fabulous sums. In a word, 
they prefer to have private ente1 
prise—the giant insurance business, 
one of the greatest concentrations ol 
wealth in the world today—handle 
the trusteeship of their resources. 

If the American insurance patron 
is to hold this view and sustain the 
position of the insurance trust 
through these trying times of threat 
ened absolutism and our certain, il 
slow, return to sanity in government 
and business, then it would appear 
that the position of advocates of in- 
surance reform is sound. They expect 
the codperation of the leaders and 
policy formers of the industry in 
current moves to end abuses. 
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Uniform State Law 

Will Help 

Undoubtedly, one of the greatest 
contributions in the move to correct 
ibuses in fire insurance underwriting 
will come from the Conference of the 
Uniform State 
Laws. This select group of nationally- 


Commissioners on 
known attorneys and judges will 
consider suggested steps by its repre- 
sentatives in the forty-eight states to 
bring about uniformity of regulatory 
statutes and suggested changes in the 
standard forms of policies. 

The changes under consideration 
ire too numerous to review. All con- 
template better protection of the 
interests of the insured, as well as 
reducing to understandable English 
the various provisions now shrouded 
in ambiguity, if not intentional 
deceit. 


Overinsuring, 


one of the greatest 
evils of fire insurance underwriting, 
and a practice that seems to have 
universal approval of the under- 
writers, deprives policyholders of 
just returns in event of loss and adds 
immeasurably to the coffers of the 
insurers. In an effort to remove this 
hazard to the insured and put an 
end to the unethical practice of the 
insurers, a group of leading Cali- 
fornia insurance analysts have spon 
sored bills in the California legisla- 
ture, relicf 


seeking legislation by 


Ross Essay 
Continued from page 292) 

All of which is by way of saying 
that the practice of the law, like most 
other things, is not what it once was. 
loday, the attorney who is adminis- 
tering a railroad in receivership is 
practicing law as much as is the at 
torney replevying a horse. The fact 
is that “the law” has grown into 
such a tremendous factor in all our 
lives that there is no one and 
thing unaffected and unmotivated by 


no 


some of its ramifications. The reason 


for this is simple—laws are created 
by men to govern their relationships 
As 
those relationships and contacts be- 


and contacts with each other. 


amendments to the Insurance Code. 

Advocates of insurance reforms in 
other states are watching with excep- 
tional interest the progress of the 
California bills, confident that ap- 
proval of the measure will expand 
into a nation-wide move to rewrite 
the Standard Fire Insurance Policy 
Form and bring about sweeping 
changes in regulatory statutes. 

The proposed California measure 
would add a section to the Insurance 
Code of that state, and provide that 
in all suits brought upon policies of 
insurance against loss or damage by 
fire, the defendant [the insurer] 
“shall not be permitted to deny that 
the property insured thereby was 
worth at the time of the issuing of 
the policy the full amount insured 
therein; and in case of total loss of 
the property insured, the measure of 
damage shall be the amount for 
which the 
whatever depreciation in value, be- 


same was insured, less 
low the amount by which the prop- 
erty is insured, the property may 
have sustained between the time of 
issuing the policy and the time of 
loss, and the burden of proving such 
depreciation shall be upon the de- 
fendant; and in case of partial loss, 
the measure of damage shall be that 
portion of the value of the whole 
property insured (ascertained in pro- 
visions provided) , which the part in- 
jured or destroyed bears to the whole 


come more numerous, complex and 
subtle, so must the laws. As the laws 
become more numerous, complex 
and subtle, we observe a splintering 
of the practice of the law into spe- 
cialties. Today’s lawyer who would 
be a general practitioner must make 
up his mind that he will never equal 
the skill of the legal specialist in the 
specialist’s field. The other side of 
this coin, of course, is that the legal 
specialist must resign himself to the 
fact that he will never have the broad 
ability to compose a solution to his 
problems by using the full scale of 
concepts and ideas which the gen- 
eral practitioner draws on. 

One of the results of our creation 


Much Is Your Fire Insurance Worth? 


property insured”. 

This move is typical of the nature 
of bills now passing through the 
legislative hoppers of the several 
states today as an aroused citizenry, 
abused too long by the arrogant in- 
surance colossus, demands justice 
and equity in its dealings with one 
of America’s greatest concentrations 
of wealth and power, the National 
Board of Fire Underwriters and hun- 
dreds of units making up that group. 

Until relief is given the oppressed 
policyholder, it would behoove him 
to study carefully every word of pres- 
ent contracts offered him before ac- 
cepting the supposed “protection”, 
and watch for the pitfalls maintained 
by a blinded and grasping industry 
that must clean its house and correct 
its ways, or face certain regulation 
in Washington. 

Providence spare us such a move, 
yet it looms as a certainty if the in- 
surance companies delay a purge of 
their business ways. A quarter of a 
century ago an aroused public caused 
reforms in insurance practices. Un- 
der the able leadership of the late 
Charles E. Hughes the so-called Arm- 
strong investigation cleansed Ameri- 
can insurance and brought about 
needed reforms. 

Can it be that another such in- 
quiry will be required to correct 
present day evils of insurance? 


of this tremendous and intricately 
contrived code of legal conduct has 
been the formation of the great law 
firms of the nation, whose numerous 
members process a legal problem in 
that Ford 


makes a motor car. This is an expen- 


much the same fashion 
sive proposition, and perforce the 
afford this sort of 
thing is not the ribbon clerk, but 
the corporation that manufactures 
the ribbon. This is something we 
should scrutinize carefully. Legal 
services, because they explore and 
adjudicate rights and moral respon- 
sibilities, cannot always be sold to 
the highest bidder, as can a case of 
toothpaste. In ratio as our profession 


client who can 
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Ross Essay 


allows itself to become the hand- 


maiden of “bigness”, it will surely 
undermine the foundation on which 
it rests—the consent and good will 
of the whole people. We lawyers have 
erred in this direction in the past. 
We may be eternally grateful, how- 
ever, that we have had individual 
lawyers, and law firms as well, with 
discernment, who have realized the 
great and peculiar responsibilities 
laid on them, and who have given 
their utmost in behalf of the “mil- 
lions who, humble and nameless, the 


straight, hard pathway plod”. 


Lawyer's Duty 
Is To Achieve Justice 


There has been no perceptible clam- 
or in America for “socializing the 
lawyer”. We may, in all candor, com- 
pliment ourselves on this, because 
the conclusion we may draw from it 
is that in one hundred fifty years of 
free practice of law in America there 
have not been many who have been 
turned back without representation, 
not many who, because they lacked 
funds, lacked a friend in court or a 
word of counsel. This situation, let 
us hope, will continue. We lawyers 
must not evaluate our efforts or those 
of our colleagues in terms of how 
much money we make and keep; 
rather, our respect and affection must 
be saved for those lawyers and law 
firms who are on the firing line day 
in and day out, bringing justice 
and understanding to those of our 
people who are in trouble, doubt 
and distress. 

There are two fine old designa- 
tions for members of our profession 
which regretably have very largely 
passed into disuse. They are “coun- 
sellor at law” and “advocate’’. These 
names have significance because of 
their being descriptive. Taken to- 
gether, they pretty well sum up the 
dual aspect of our profession and 
provide a handy, thumbnail descrip- 
tion of what our job is. 

To counsel one’s friends and neigh- 
bors in the multifarious problems 
that confront them is a great respon- 
sibility. At times, it seems these days 
that life’s carrousel turns so fast that 


348 American Bar Association Journal 





we no longer hear the music and 
enjoy the ride, but must use all of 
our strength just to keep from being 
pitched off. Today there is the in- 
evitable cultural lag in the mental 
and spiritual adaptation by our peo- 
ple to their accelerated material and 
scientific culture. Our people are, 
consequently, uneasy and unsure at 
times. They need the counsel of hon- 
est men whose principles are rooted 
in fundamental truths. It does not 
matter whether these men be law- 
yers or doctors or bartenders. So long 
as they have inherent good sense and 
a steady belief in basic principles, 
they are eligible. In our own field, 
counseling is a process we should 
foster and encourage. It is, in a sense, 
“preventive law”. We should try to 
make understand that 
they can get help from us more ef- 


our clients 


fectively and more cheaply before 
they are in trouble, before the con- 
tract is broken, or the wheel flies off. 
This is the place of the counsellor at 
law. Whether we call ourselves law- 
yers, attorneys, barristers, or what- 
have-you, let us train and equip our- 
selves to counsel, for therein lies the 
greatest opportunity to hold our fel- 
low men to a steady course amidst 
the distractions and confusions of 
today. 


Finally—something about our place 
as “advocates”. In the epic volumes 
of man’s history, the most bitter and 
fruitless pages have been those in 
which the mass of mankind wanted, 
needed, but failed to find advocates 
to fan into flame the sparks of in- 
spiration and grandeur that smol- 
dered among the people. The great- 
est, most noble achievements of man 
have resulted because of the presence 
of advocates; not, assuredly, because 
they were artificers who could formu- 
late philosophies and doctrines and 
impose them upon the people, but 
rather because they could phrase and 
render tangible the yearnings and 
aspirations of the people and could 
present them in a fashion which the 
people recognized as their own crea- 
tion. Thus was created the Magna 
Charta, thus arose the great Protes- 
tant religions, and thus were born our 


own Declaration of Independence 


and Constitution. These achieve. 
ments are advocacy on a grand scale. 
We should not let their heroic di. 
mensions blind us to the fact that the 
identical intellectual and_ spiritual 
processes created them as create our 
pleas for justice, compassion and 
fairness in our daily practice. 

If we in the legal profession find 
through the years to come that we 
must relinquish any of our preroga- 
tives, that we are forced to abandon 
some of the outposts which we have 
captured for ourselves in the eco- 
nomic and social structure, let us 
defend to the utmost that great doc 
trine that every man, every cause, 
every faith shall receive adequate 
and just advocacy at our hands. If 
we surrender this, we lose one of the 
greatest principles on which we have 
built this nation—that our people de- 
serve to know all the facts all the 
time, in order that they may use theit 
God-given minds and souls to reach 
the right decision. 


These things then, among others, 
comprise the lawyer's list of things 
to do today and tomorrow. Olivet 
Wendell Holmes, Jr., shortly before 
his death reflected that, “The riders 
in a race do not stop short when 
they reach the goal. There is a little 
finishing canter before coming to a 
standstill. There is time to hear the 
kind voices of friends and to say to 
oneself, “The work is done.’ But just 
as one says that, the answer comes, 
‘The race is over, but the work is 
never done while the power to work 
remains.’ The canter that brings you 
to a standstill need not be only com- 
ing to rest. It cannot be while you 
still live, for to live is to function. 
That is all there is to living.” 

Do the things we have talked about 
help solve the problems as to the 
lawyer’s place and function in soci- 
ety? Possibly not, but they do repre- 
sent something to work at—some- 
thing to live for. If we genuinely 
hold and honestly practice these prin- 
ciples, we will leave a legacy to those 
who will follow us of a humane and 
vital jurisprudence in a nation which 
is strong and free. 
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Melville Weston Fuller 
(Continued from page 296) 


Chief Justice. He had served on that 
Court for seventeen years when, in 
1881, he was appointed (by almost 
universal demand) to the Supreme 
Court of the United States. 

Gray's forte was historical legal re- 
search—he loved to cite the Year 
Books. He had a prodigious and ac- 
curate memory of the thousands of 
cases which he had read, reported or 
decided. It was suggested that his 
relation to Justice Miller was like 
that of Story to Marshall—that is, 
Gray found a basis in legal history 
for Miller’s intuitive decisions. Gray 
was an indefatigable worker; his de- 
votion to the law was like that of 
“a holy priest to his religion.” He 
had a great capacity to synthesize 
the ideas of others—in his seventeen 
years on the Supreme Court of Mas- 
sachusetts, he had written only one 
dissent. He was the first Justice of 
the Supreme Court of the United 
States to employ a legal secretary and 
a new secretary joined him in Oc- 
tober, 1888, as Fuller took the oath. 
Chis young man, Samuel Williston, 
has since become the great authority 
on the law of contracts. In his auto- 
biography, Professor Williston says: 
“Judge Gray was more than tolerant. 
He invited the frankest expression of 
any fresh idea of his secretary 
and welcomed any doubt or criticism 
of his own views.” But Williston was 
not successful in his efforts to get 
Gray to dissent in Fuller's first im- 
portant case. Williston afterwards 
wrote a law review article to criticize 
the decision. 

Gray was six feet four in height and 
had a serious but boyish face. A few 
months after Fuller became Chief 








Justice, Gray was married for the 
first time at the age of sixty-one to 
the daughter of his colleague, Justice 
Stanley Matthews, who had died a 
short time before. Williston tells a 
story which portrays the judicial 
mind in love. The secretary was also 
engaged to be married and one day 
the Justice showed him a ring and 
said: “You, being if I may say so, 
in consimili casu, can perhaps tell 
me whether this would be likely to 
please a young lady.” Gray’s mar- 
riage (inside the Court family, so to 
speak) was a great success,—to the 
delight of all his colleagues, includ- 
ing the Chief Justice.'® 

Fuller’s skill in avoiding acrimony 
in the conference room immediately 
aroused Gray’s admiration. He some- 
times told Williston after returning 
from a Saturday conference that the 
discussion had been heated but that 
the Chief had kept the Court from 
flying apart.17 Since Gray had been 
a Chief Justice in Massachusetts, he 
could appreciate Fuller's diplomacy. 
The Court then consisted of highly 
individualistic men of great pride of 
opinion and Fuller’s capacities as a 
conciliator were much needed. He 
inaugurated a custom, which has 
prevailed on the Court to this day, 
of requiring each Justice to greet 
and shake hands with every other 
Justice each morning. This practice 
tends to prevent rifts from forming.'® 

Fuller came to rely heavily on 
Gray's scholarship and Gray in turn 
recognized Fuller as a resourceful 
lawyer of vast practical experience. 

The work-horse of the Court when 
Fuller came to it was Justice Samuel 
Blatchford. Born in New York in 
1820, he had graduated at the head 
of his class from Columbia College 
in New York and had been secretary 


Melville Weston Fuller 


to Governor Seward and later the 
Governor’s law partner at Auburn. 
Then he had formed his own law firm 
in New York with Seward’s nephew 
as his partner. In 1867 he had been 
appointed District Judge for the 
Southern District of New York, and 
five years later, Circuit Judge. He 
was also the Reporter of Blatchford’s 
Circuit Court Reports containing, 
among others, his own opinions, by 
which he came to be held in high 
esteem, especially in maritime and 
bankruptcy cases. He was appointed 
to the Supreme Court in 1882. His 
specialties were admiralty and patent 
law and his reputation was for in- 
dustry rather than brilliance. In the 
first three years of the Fuller regime 
he wrote more opinions than any 
other Justice—even more than the 
Chief Justice. He was the only Justice 
during that period who wrote no 
dissenting opinion.'® 


Fuller and Blatchford Shared 
Admiration of Seward 

Fuller and Blatchford had a focus 
of interest in their mutual regard for 
Governor Seward. Fuller had appar- 
ently reported for the New York 
Herald portions of Seward’s cam- 
paign trip to the West in 1860. At 
any rate he had collected many books 
by and about Seward.”° Fuller early 
write Blatchford 
about Seward’s reference to the Jus- 
tice in Seward’s published letters. 
Blatchford responded: “Seward re- 
fers to me several times in his letters. 
The occasion you refer to was when 
I resigned, in Sept. 1841, my place as 
his Secretary after having been with 
him since January, 1839. Thanks for 
your kind words. Your friendship is 
highly valued and reciprocated.”?! 
Soon the Chief Justice and Justice 
Blatchford were attending dinners at 


took occasion to 





15. Washington Central Bank v. Hume, 128 U. S. 
195 (1888). 

16. Fuller to Bancroft Davis, July 26, 
Bancroft Davis papers, Library of Congress. 

17. Interview with Samuel Williston. And see 
Williston, Life and Law, An Autobiography 94-95. 

18. Bert Andrews in the New York Times of 
June 16, 1946. Mr. Andrews had the story of 
Fuller's inauguration of this practice from Mr. 
Justice Frankfurter and Charles Elmore Cropley, 
the present Clerk of the Court. 

19. See tabulation in Mayes, 


1890, 


Lucius Q. C. 


lamar 547 and Blatchford's compilation in Fair- 


man, Mr. Justice Miller and the Supreme Court 
387. 

20. Some of the articles in the Herald covering 
Seward's campaign trip to Illinois, Wisconsin, 
Minnesota, Kansas and returning to Springfield, 
IHinois, seem to be in Fuller's style. Fuller's li- 
brary at Bowdoin contains a shelf of books by and 
about Seward—a peculiar interest in Fuller, unless 
based on personal experience, in view of his early 
strong anti-Republican bias. | have tried for many 
years to secure direct evidence of Fuller's author- 
ship of these Seward articles in the Herald but 
without success. The circumstantial evidence how- 


ever is strong. He wrote some articles for the 
Herald at that time. He bought many books about 
Seward. Furthermore, the Springfield article of 
October 16, 1860, published on October 20, 1860, 
states that Seward would not have stopped at 
Springfield except that his failure to do so would 
be misconstrued. Fuller wrote Lamont in 1887 a 
peculiar letter to the effect that Cleveland's failure 
to stop at Springfield to visit Lincoln's tomb would 
be misconstrued. Fuller to Lamont, September 23, 
1887, Genet papers. 

21. Blatchford to Fuller, June 22, 1891, Genet 
popers. 
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each other’s homes, inquiring about 
each other’s families, and Blatchford 
was calling for the Chief Justice in 
a T-cart to drive him to the Country 
Club.?2 

Lucius Q. C. Lamar of Mississippi, 
who as the junior member of the 
Court sat on the extreme left, was of 
French Huguenot ancestry. He had 
lived a more checkered life before 
coming to the Court than any of his 
colleagues. Before the war he had 
been a professor of mathematics at 
the University of Mississippi and a 
member of Congress from that state. 
He had drafted the Mississippi ordin- 
ance of secession and served in the 
Confederate Congress and as the 
Confederate envoy to Russia. He had 
surrendered at Appomattox as a 
colonel in the Confederate Army. 
Returning to Mississippi, he had 
practiced law and had been professor 
of ethics and metaphysics and late 
of law in the state university. He was 
elected to Congress in 1873 and won 
national renown when he seized the 
occasion of the memorial proceedings 
for Senator Sumner to deliver an ad- 
dress showing how completely the 
South accepted the war’s verdict and 
suggesting the same humanity toward 
the prostrate South as Sumner had 
shown toward the slaves and later 
towards the vanquished. In the Sen- 
ate, to which he was elected a few 
years later he had earned the respect 
of the Northern Senators as a danger- 
ous adversary in debate. While he 
was Senator he became the intimate 
friend of Henry Adams. Lamar is 
spoken of with ecstatic praise in the 
Education of Henry Adams, the au- 
thor of which was not prone to care- 
less friendships, or to overgenerous 
judgments—even of his friends. Be- 
fore Lamar was appointed to the 
Court he was Secretary of the In- 





net. He and Fuller were the only 
Justices appointed by Cleveland in 
his first term; Lamar had been on 
the Court only a few months when 
Fuller was appointed. 

He was perhaps the Court's most 
thoughtful member,—almost dreamy 
in his preoccupation. But he had an 
extraordinary memory of a lifetime 
of diligent reading. Fuller said of 
him: “His was the most suggestive 
mind that I ever knew, and not one 
of us but has drawn from its inex- 
Like Fuller and 
and 


haustible store.”’*4 
Field, Lamar was a Democrat 
was not inclined to yield principle 
to expediency. 

He was anxious that Fuller's ap- 
pointment as Chief Justice should 
command popular approval. A few 
days after Fuller’s accession, Lamar 
wrote him suggesting that the Chief 
the 
opinion in the Bell Telephone case. 


Justice himself should write 
“It is a very important and notable 
case,” he wrote, “to which public 
attention has been directed and the 
opinion delivered will certainly at- 
tract attention. . 
on which you will have a good op- 


portunity to make your first exposi- 


. . The case is one 


tion of national law in your character 
as Chief Justice. I do not think you 
Fuller, how- 
ever, assigned the case to Justice 
Miller.?* 

Lamar was jubilant when Fuller's 
centennial speech on Washington 
was so well received. A week later, 


should give it away.” 


Grover Cleveland (now retired to 
private life) wrote Fuller that he 
had not read the address but every- 
one was praising it as a fresh ap- 
proach in an overworked field. “Mr. 
Weston*5 was here today,” Cleveland 
wrote, “and . .. I enjoyed his descrip 
tion of it all and especially the joy 
and triumph of that grand character, 






rush in to your house and tell you 
all the good things he had heard.” 
A week later Cleveland wrote Fulle: 
that he had read the address. ‘I 
cannot refrain from telling you,”’ he 
said, “how well in my opinion it 
and its author deserve all the grand 
things said about them . . . Lamai 
wrote me on the 6th of December: 
‘The Chief Justice has read me his 
address on Washington. It is admit 
able even for a Chief Justice’.”*® 
The Court, of which Fuller be 
came the head, thus consisted of ex- 
tremely forceful, able men. But they 
were highly diverse in their back- 
grounds and philosophies. They were 
not likely to be unanimous in any 
case where there was room for differ- 
ence of opinion. They required a 
Chief Justice who would command 
their respect and keep their differ- 
ences within the bounds of propriety. 
Since Fuller was so small in stature 
it was thought necessary to elevate 
his chair on the bench and give him 
a hassock to keep his feet from 
swinging in the air. Most of the 
pictures of the Court taken during 
his regime show this arrangement. 
But a granddaughter of Justice Mil- 
ler recently wrote: “You speak of Jus- 
tice Fuller being a ‘tiny man.’ I never 
heard any reference whatever to his 
size. His position on the bench gave 
him the necessary stature and he was 
always invariably “The Chief.’ 7 


22. Many dinner acceptances from Blatchford 
are in the Genet papers. On Blatchford's superior 
dinners, see Williston, Life and Law, An Auto- 
biography 97-98; Blatchford to Fuller, June 24, 
1891, May 17, 1893, Genet papers. 

23. Quoted in Mayes, Lucius Q. C. Lamar 546. 

24. Lamar to Fuller, October 13, 1888, Genet 
papers. The case is United States v. Bell Telephone 
Company, 128 U. $. 315 (1888]; and see Williston, 
Life and Law, An Autobiography 98. 

25. Mr. Weston is probably Fuller's 
Melville Weston, Esq., of Boston. 

26. Cleveland to Fuller, December 15, 22, 1889, 
Wallace papers. 

27. Mrs. Lucy M. Clarkson, May 12, 1947, to the 


cousin, 
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Coordination of Effort 

Among Bar Associations 

The work of organizing coordina- 
tion committees in the several states 
as descrtbed in previous issues of the 
JourNnaL has been practically com- 
pleted. Forty-three of the forty- 
eight states have already appointed 
committees to coordinate the activi- 
ties in their respective states with the 
work of the American Bar Associa- 
tion. The appointment of coordi- 
nating committees in the remaining 
states is in the course of accomplish- 
ment. As quickly as practicable it is 
expected that committees will be ap- 
pointed in each state bar association 
and in the larger local associations 
parallel with those sections and com- 
mittees operating in the American 
Bar Association wherever local in- 
terest and necessities make it appro- 
priate. It is hoped that particular 
emphasis will be centered by all these 
state and local associations on paral- 
lel committees on American Citizen- 
ship, Legal Aid, Lawyers’ Reference 
Service, Continuing Legal Education, 
Judicial Selection and Tenure, Un- 
authorized Practice of the Law, Pub- 
lic Relations, and thereafter, as seems 
appropriate, any other committees 
in which particular interest is mani- 
fested in their own associations. 


I wish to express my grateful ap- 
preciation for the cordial willingness 
which has been shown by all in 
this effort to cooperate unitedly in 
the advancement of the professional 
objectives. The results to date afford 
a striking illustration of the serious 
ness and the determination on the 
part of the profession generally to 
work together in a spirit of common 
understanding and common interest 
on matters in which lawyers have a 
deep concern. 


I am satisfied that the Bar of the 
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country hardly realizes its strength 
and the good that can be accom- 
plished by a united effort of the or- 
ganized Bar of the nation. Future 
success seems assured. We are on the 
march. Let us continue with vigor, 
with determination and complete 
unity to accomplish the objectives of 
our profession. 

Roscoe Pound, the former Dean of 
the Harvard Law School, has recently 
written me a letter stating that he 
thinks that the project for the inte- 
gration of effort among bar associa- 
tions is most timely and that what I 
am urging seems to be of the very 
first importance in the country. 


Harold J. Gallagher, Esq. 
15 Broad Street 

New York, New York 
Dear Mr. Gallagher: 

I have read with a great deal of 
interest what you say about integra- 
tion of effort among bar associations 
on page 44 of the AMERICAN Bar Asso- 
CIATION JOURNAL for January. What 
you are urging seems to me to be of 
the very first importance for the profes- 
sion of law in this country. The high 
value of the professional ideal is still 
not as well understood by the lay 
public as it should be. Now that the 
professional ideal is menaced serious- 
ly by the rise of the service state, it 
becomes the more important that the 
lawyers be thoroughly organized and 
their activities integrated so as to bring 
all of the resources of the profession 
to bear to bring home to the public 
what impairment of the professional 
ideal and reducing of the members of 
a profession to a status of mere money- 
makers means, not merely to the ad- 
ministration of justice, but to our 
American institutions in which so 
many legal questions are political, 
and so many political questions legal. 

There has never been complete re- 
covery from the deprofessionalizing of 
the professions in our formative era. 
But as much has been gained in re- 
professionalizing, new threats have de- 
veloped which it will require the ut- 
most wisely-directed activity on the 
part of organized bars and bar associa- 
tions to meet adequately. 


Enormous multiplication of detail 
in every branch of learning has made 
it beyond the power of the individual 
practitioner to master these details 
completely. In consequence, the law 
office in the large city constantly in- 
creases in size, and increasingly large 
staffs of assistants and associates are 
to be found everywhere. In such of- 


fices the pressure of business methods, 
which easily become the methods of 
competitive, acquisitive activity, is 
difficult to resist. Moreover, the legal 
departments of great business utilities, 
the legal departments of great indus 
trial enterprises, and the legal staffs of 
great administrative bureaus, national, 
state and municipal, are bringing into 
being something very like a class of 
employees of corporations, and seems 
likely to bring up a generation of 
young lawyers who do not distinguish 
themselves as members of a profession 
from employees engaged solely in earn- 
ing a livelihood. This is especially 
worth thinking about in view of the 
movement on the part of the two 
major labor organizations in the coun- 
try to organize what they call the 
“white collar employees” in industry, 
and indeed in government. For here 
in Los Angeles, the probation officers, 
whom we had supposed were members 
of a rising profession of social workers, 
are organized in a union affiliated with 
the American Federation of Labor. 
In view of these circumstances, your 
project of integration of efforts on the 
part of every type of professional or- 
ganization of lawyers is indeed timely. 
Yours very truly, 
RoscoE Pounp 


School of Law 
Los Angeles, California 


Work of Committees 


This Committee actively engaged 
in its efforts to assemble from all 
available sources the material that is 
being published by different organ- 
izations throughout the country in 
advancing the cause of American citi- 
zenship. It is particularly interested 
in determining the extent of the citi- 
zenship work now being done by 
state and local bar associations. The 
chairman of the committee will wel- 
come any information or suggestions 
by anyone who reads this page that 
will aid in the development of this 
nation-wide program. His address is 
John C. Cooper, No. 1 Armour Road, 
Princeton, New Jersey. It seems to 
me that no more important work lies 
before the lawyers of the United 
States than to acquaint themselves 
with the privileges and obligations 
that necessarily go with citizenship, 
and to educate and re-educate the 
public, including children and adults, 
as to the basic principles upon which 
our form of government rests; as to 
why the Bill of Rights was written 
into the Constitution protecting the 
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inalienable rights of man; and as to 
the importance of never taking our 
form of government for granted or 
forgetting that vigilance is necessary 
to retain the rights which our fore- 
fathers fought and died to obtain. 
This Committee is actively engaged 
in seeking to promote a definite pro- 
gram for the improvement of public 
relations. The Board of Governors at 
the mid-year meeting authorized the 
appointment of conference groups to 
serve under the Public Relations 
Committee to deal with press, radio, 
motion pictures and comics, to en- 
deavor to be sure that such media 
will treat with 
greater accuracy the work of the law- 


of communication 


yer and portray his activities in a 
truer light than all too frequently 
has been found to be the case. 

The Legal Aid Committee is ac- 
tively engaged in an effort to see 
that legal aid offices are opened as 
quickly as possible in the remaining 
cities of over 100,000 population hav- 
ing no legal aid and to endeavor to 
interest the state and local bar asso- 
ciations in following the example of 
the New Jersey State Bar Association 
in establishing legal aid societies in 
every county. Efforts are also being 
made by the Committee on Lawyers’ 
Reference Service to promote in all 
cities of over 50,000 population the 
creation of legal referral offices with 
panels of volunteer lawyers to provide 
persons of moderate means with legal 
services at a moderate cost. The legal 
profession owes a duty to provide 
legal service to all the people regard- 
less of their ability to pay. The pro- 
fession enjoys a privilege to practice 
law. It is not a right. Lawyers must 
live up to their obligations to fur- 
nish the service which is required by 
the public if they are to retain the 
privilege that has been accorded to 
them. This may be done to the ad- 
vantage of the profession and of the 
public by establishing legal aid so- 
cieties and lawyer reference services 
in their communities. 


Wherever I have spoken on this 
subject I have found the press treat- 
ing this matter with respect. Editor- 
ial comment of the most gratifying 
nature has been printed extensively. 


the 
Lawyers’ Reference Service plan has 
been given. I can think of no better 


Nation-wide press coverage of 
c 


way of promoting lasting public re- 
lations than through advancing the 
cause of legal aid and the lawyer 
reference service. 

The Committee on Lawyers’ Ret- 
erence Service is about to complete a 
brochure which will outline in very 
simple form the procedure necessary 
to bring about the establishment ol 
these legal referral offices. It can be 
obtained by writing to William M. 
Wherry, 30 Broad Street, New York 
4, New York, Chairman of the Com- 
mittee on Lawyer Reference Service. 

This Committee has been devotedly 
engaged in the work of preventing 
unauthorized practice of the law. It 
should be understood that the work 
of this Committee is not for selfish 
purposes but primarily to protect the 
public from the practice of law by 
unqualified lay people who are not 
properly equipped to give legal serv- 
ice so that their clients run great risk 
of having their rights lost or inade- 
quately presented. Through the ac- 
tivities of this Committee certain 
agreements have been concluded be- 
tween this Association and repre- 
sentatives of the American Bankers’ 
Association, Trust Division, and the 
National Association of Life Under- 
writers. This activity is referred to 
elsewhere in this issue. 

This Committee, under the chair- 
manship of Harrison Tweed of New 
York, is actively engaged in promot- 
ing seminars and other study groups 
to advance the cause of continuing 
legal education, particularly in spe- 
cialized fields. The competence of 
the lawyer is a foundation stone of 
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good public relations. With the tre- 
mendous increase of specialization 
and the complications arising from 
the vast increase in statutory law, it is 
necessary for lawyers to equip them- 
selves in these fields in order ade- 
quately to serve their clients and pre- 
vent the encroachment in the field 
of law by lay groups who purport to 
specialize in these fields. This Com- 
mittee will be glad to cooperate in 
every way with the various state and 
local associations where practicable 
in furthering and aiding them in the 
promotion of this work. 
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ments, Second Edition,” 736 Pages, 340 illustra- 
ti $10 delivered. Also “Questioned Document 
P. 3, Second Edition,” 546 Pages, $7 de 
livered. Atsert S. Ossorn, 233 Broadway, New 
York City. 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one or a 
complete library. Let us quote you prices. Harry 
B. KE, 321 Kearny Street, San Francisco 8, 
California. 





THE NATZWEILER TRIAL AND THE HAD- 
amar trial as reviewed in the February, 1950 

issue of the American Bar Association Journal are 

now available at $4.25 each from B. T. Batsford, 

med 122A East 55th Street, New York 22, New 
ork. 


354 American Bar Association Journal 


LAW BOOKS—WE CAN surat THE FOL- 

lowing sets at this time: New York University 
Law Quarterly Review, Journal of Criminal Law 
and Criminology, Air Law Review, Notre Dame 
Lawyer, American Law Review, Central Law 
Journal, Oregon Law Review, Cincinnati Law Re- 
view, American Journal of International Law, 
U. S. Treasury Decisions under Internal Revenue, 
U. S. Interstate Commerce Commission Reports, 
U. S. Attorney General’s Opinions, Decisions of 
Commissioner of Patents, U. S. Court of Claims, 
American Law Reports, American Maritime Cases. 
Dennis & Co., Inc., 251 Main St., Buffalo, N. Y. 








USED LAW BOOKS BOUGHT AND SOLD. 
State Rapes. eo System units, Digests 
Amer. Law Text-Books, Enc 7 
etc. Corres lence’ solicited. a OYLE, 
705-07 rdt Bildg., Oklahoma City, ‘Okla. 





LOWEST PRICES USED LAW BOOKS— 

complete stocks on hand, sets and texts—Law 
Libraries appraised and bought. Nationa Law 
Lisrary AppraisaL Assn., 538 S. Dearborn St., 
Chicago 5, Il 





LAW BOOKS BOUGHT, SOLD, EXCHANGED. 
Invinc Korus, Metropolitan Blidg., Vancouver, 
Washington. 








AMERICAN DIGEST, THIRD, FOURTH AND 
Fifth Decennial Digests; General Digest, 2nd 
series. Some new, all in excellent condition. 


$500.00. Box CC. 








FOR SALE-—PRIVATE LIBRARY—D. C. DE- 
cisions of NLRB—77 volumes—Half Price. 
Ox 








HANDWRITING EXPERTS 





EDWARD OSCAR HEINRICH, B.S., 24 CALI- 

fornia St., San Francisco 1i, Examinations 
made of Pp d and disputed doc ts of any 
kind in any language. Established 1913. R 











ROBES 





JUDICIAL ROBES—CUSTOM TAILORED— 
The best of their kind—satisfaction guaranteed 

—-Catalog J sent on request. Bentiey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 











INVESTIGATORS 





CALIFORNIA — GENERAL INVESTIGA. 

tions—Probate, missing persons, etc. Licensed 
expert. Vicror W. Hart, 58 Sutter Street, San 
Francisco 4. 










TRADE-MARK SEARCHES, FOREIGN AND 

State Registrations, etc. Instructions accepted 
only from lawyers and registered patent agents. 
Carter’s Lawyers’ Service Bureau, “Trade. 
Mark -—" we wh 1706 G Street, N. W.,, 
Washington 6 Cc. 








MISCELLANEOUS 













VACATION ON A MONTANA RANCH JUST 

7 miles from the Northwest corner of Yellow 
stone Park, in the heart of the Rockies. Comfort 
able accommodations in | cabins—limit 60 guests 
—with or without bath by advance reservations 
only. Trout season opens May 21st. Catch pan 
size and big Tanck act in mountain lakes and 
streams. Other ranch activities to enjoy with con- 
genial folks in a Western atmosphere. Rodeos, 
square dances, steak fries, barbecues, pack trips, 
unforgettable rides into primitive wilderness. 
Transportation facilities available at ranch for side 
trips thru Yellowstone Park. We cater especially 
to family groups. Separate dining room—meals 
are family style with plenty of good wholesome 
food. Northwest's finest lodge. Ranch airstrip will 








expert opinions prepared, based on demonstrable 
facts scientifically determined. 

Services comprise authentication of handwriting 
of living, deceased and missing persons; b pace el 
decipherment of charred, mutilated and sophisti- 
cated documents; mic emical analysis of writ- 
ing materials; age determinations of writing and 
yooureed etc. For typical case see Chane v. 

rock, 82 Cal. App. (2d) 958, 962, 963; 188 Pac. 
(2d) 263. 

Expert for American Claimants before Mixed 
Claims Commission, United States and Germany, 
1929-1939 Black Tom and Kingsland cases, New 
York; Docket Nos. 8103, 8117, et al. 

I ded d ts visited anywhere for 
study, Western States and Hawaii in particular. 








BEN GARCIA, EXAMINER OF ALL CLASSES 

of questioned handwriting and_ typewriting. 
10 years of practical experience. 711 E. & C. Bldg., 
Denver, Colorado. 





M. A. NERNBERG, BRA MINES, OF DIS- 

puted Documents, Twenty-five * experience. 
Formerly specially employed by the "United States 
Government as handwriting expert in cases involv- 
ing handwriting. Law & Finance Building, Pitts- 
burgh, Pa. Phone Atlantic 1911. 





CHARLES C. SCOTT, KANSAS CITY, MIS- 

souri. Identification of handwriting and type- 
writing. Detection of alterations. Decipherment 
of faded and charred documents. “Photographic 
evidence” for court. Fully equipped laboratory. 
Qestion witness. Member American Society of 


uestioned Document Examiners. Commerce Build- 
ing. Telephone Victor 8540. 


dat Write, wire, or 


rivate planes. 
Rancw, Gallatin 


phone. Nine Quarter Circe 
ateway, Montana. 





AIDING YOUR INVENTOR-CLIENTS, THE 

Inventors & Manufacturers Associates, Inc., are 
interested in d and di cial 
items of merit for manufacturing and sales dis- 
tribution. Our charges are only from royalties 
5 Beekman St., New York City. 








bay STEEL CO., INC., 600 WEST JACK- 
son Blvd., Chicago é, Illinois. Buyers of Surplus 
Steel Inventories. 30 Years of Steel Service. 





STENOGRAPHIC VERBATIM REPORTING 

Service. Speedy, accurate, standard rates. M. 
M. Resp Associates, 154 Nassau Street, New 
York 7, New York. Worth 2-1510. 





POSITIONS WANTED 





ATTORNEY, THIRTY-TWO, COIF, AD 
mitted eleven years, wide experience in trade 


regulation and private a 


wants posi 
tion with firm or corporation. Box 4 
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SO MUCH... 
FOR SO LITTLE 


WHEN you purchase American Law Reports, Second Series 
you are, in effect, taking into partnership the publishers’ 
large and exceptionally experienced editorial staff which 
has devoted years to the development of the concept of 
“Service Through Annotation” to its present pre-eminent 


state of usefulness. 


THE painstaking and thorough legal research which goes 
into the preparation of the exhaustive A.L.R. 2d annota- 
tions or “‘super-briefs” involves a large outlay for editorial 


costs which few individual law yers could afford. 


However, due to the fact that A.L.R. 2d has the largest 
subscription list of any set of reports ever published, the 
cost to each subscriber is most reasonable for this service 


from which he gets so much for so little. 


Let either publisher tell you how easily you can put A.L.R. 


2d to work for you. 


——_——  —~>- oom —— 


Bancroft-Whitney Company, San Francisco 1, California 


The Lawyers Co-operative Publishing Co., Rochester 3, N. Y. 
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FEDERAL 
PRACTICE cxd PROCEDURE 


with FORMS 


Civil and Criminal — Rules Edition 
By BARRON and HOLTZOFF 





The TEXT is completely NEW. 


The FORMS — by Darnieder and Keogh 
are completely NEW. 


Citations are to the New Titles 18 and 
28 U. S. Code. 


This IS the modern Treatise based on 
TO-DAY'S Law. 











Published by the publishers of the popular U. S. Code Armotated 


Ask for details including the Special Prepublication Price 
No Obligation is incurred by your inquiry 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 














